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IN THE 


United States Court of Appeals! 

District of Columbia Circuit 


No. 9956. 


National Association of Real Estate Boards, et al . 

Appellants, 

I 

v. 

United States of America, Appellee. 


Special Appeal from the United States District Court for 

the District of Columbia. 


BRIEF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is a special appeal from an order of the District 
Court of the United States for the District of Columbia 
(now the United States District Court for the District iof 
Columbia), filed July 16, 1948, overruling Appellants’ mo¬ 
tions for summary judgment. This Honorable Court has 
jurisdiction to determine this appeal under Section 17-101 
of the D. C. Code (1940). 

STATEMENT OF THE CASE. 

On August 27, 1947, Appellee filed a complaint in the 
District Court of the United States for the District of 
Columbia, pursuant to Section 4 of the Sherman A6t, 
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seeking to restrain an alleged violation of Section 3 of 
that Act by Appellants. (App. 2). On the same day 
Appellee filed in the same Court an indictment under 
Section 3 of that Act alleging the same violation of Sec¬ 
tion 3 alleged in the complaint herein. (App. 25). The 
criminal action was designated “Criminal Action No. 
950-47” (App. 25). The defendants in Criminal Action No. 
950-47 were Appellants National Association of Beal Es¬ 
tate Boards and Washington Beal Estate Board (App. 
25-6). That action came on for trial May 24, 1948 (App. 
37, 41) and the government rested its case on June 1, 
1948 whereupon both defendants moved for a judgment 
of acquittal (App. 44-5). After hearing oral argument 
by all parties the Court, on June 4, 1948, granted the 
motions in an opinion rendered from the bench and a 
judgment of acquittal as to both Appellant National As¬ 
sociation of Beal Estate Boards and Washington Beal 
Estate Board was entered (App. 38, 40, 46-51). 

Appellants, thereupon, in the present action, on July 
6 and 7, 1948, filed supplemental answers alleging, among 
other facts, the proceedings in Criminal Action No. 950- 
47 related above, and motions for summary judgment un¬ 
der Federal Buie of Civil Procedure 56 upon the ground 
the judgment of acquittal in the criminal case was 
res judicata of the civil case. f)' 

The District Court overruled the motions for summary 
judgment by filing an order to that effect on July 16, 1948 
(App. 23). Appellants, on July 19, 1948, filed in the Dis¬ 
trict Court a notice of intention to apply for allowance of a 
special appeal (App. 23) and in this Court filed, on July 
22, 1948 a petition for allowance of a special appeal. Ap¬ 
pellee, in its answer to the petition filed August 2, 1948, 
opposed the granting of the special appeal on the ground 
that this Court lacked jurisdiction, to which answer Ap¬ 
pellants filed a reply August 5, 1948. On November 2, 
1948 this Court filed an order allowing the special appeal. 
On November 12, 1948 Appellants filed a designation of 
record in the District Court. 
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On December 1, 1948 Appellee moved in this Court jto 
dismiss this appeal, consideration of which motion Appel¬ 
lants suggested should be deferred until the hearing On 
the merits. This Court has not yet acted on the motion. 

STATEMENT OF POINTS. 

j 

1. This Court has jurisdiction to allow and determine 
this special appeal. 

2. The District Court erred in holding that the judg¬ 
ment of acquittal of Appellants National Association of 
Real Estate Boards and Washington Real Estate Board 
in Criminal Action No. 950-47 is not res judicata in thjls 
action as between Appellee and all Appellants and that Ap¬ 
pellants were not entitled as a matter of law to a judg¬ 
ment in their faver upon their first supplemental defense. 

SUMMARY OF ARGUMENT. 

! 

Jurisdiction. 

This Court has jurisdiction under Section 17-101 of the 
D. C. Code (1940). The Expediting Act (15 U. S. C. A. 

28, 29) does not, either expressly or by implication, abolish 
such jurisdiction. The latter Act by its terms applies to ap¬ 
peals from final orders. Repeal by implication is not fla¬ 
vored in the law. Courts strive to interpret seemingly 
inconsistent statutes to avoid repeal, not to interpret con¬ 
sistent statutes as the Appellee has urged, to create a re¬ 
peal by implication. In any event, Section 17-101, beiijig 
special legislation, should prevail over the Expediting Apt 
which is general legislation. 

The case of United States v. California Cooperative Can¬ 
neries, 279 U. S. 553 (1929) does not determine the isspe 
of this Court’s jurisdiction of the present appeal. T^ie 
appeal there declared void was from a final not an inter¬ 
locutory order, the refusal of a petition to intervene. 
Upon the record, therefore, the statement in the Canneries 
case relative to interlocutory appeals was dictum, and that 
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dictum has been overruled by United States Alkali Assn. 
v. United Slates, 325 U. S. 196 (1945). 

Even had the Canneries opinion not been dictum, that 
case should not control here as it significantly differs from 
the instant case. The Canneries case involved violations 
of Sections 1 and2 of the Sherman Act(15 U. S. C. A. §§ 1 

2) , the national anti-trust act, while the present complaint 
alleges violation of Section 3 of the Sherman Act ( ld.,% 

3) which is, in effect, a local anti-trust statute. Secondly, 
special appeal from the order in the Canneries case could 
only have delayed the final disposition of the basic action 
if reversed. Here, if this Court reverses the trial judge 
it will finally determine the cause below, prevent a need¬ 
less re-trail of issues, and supplement rather than contro¬ 
vert the “spirit” of the Expediting Act. 

It may also be noted, with respect to this entire question, 
that Congress probably retained jurisdiction over direct 
appeals from final orders of one-judge district courts in 
“unexpedited” cases inadvertently. Certainly, in the view 
of a failure to have this case expedited for trial under 
Section 1 of the Expediting Act, the Appellee can hardly 
claim that the “spirit” of the Expediting Act prohibits 
this appeal. 

The Merits. 

The judgment of acquittal of Appellants National As¬ 
sociation of Real Estate Boards and Washinton Real Es¬ 
tate Board in Criminal Action No. 950-47 is res judicata 
in this action as between Appellee and all Appellants, so 
that Appellants are entitled to a judgment in their faver 
upon their first supplemental defense. 

The doctrine of res judicata provides that once the par¬ 
ties or their privies have litigated, or have had an oppor¬ 
tunity to litigate, a cause of action or an issue of law 
or fact, and-a court of competent jurisdiction has finally 
determined the cause of action or the issue, the parties 
and their privies are bound thereby in any future adjudi- 
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cation. The doctrine applies with respect to two succesf 
sive criminal cases, and in a civil case after the finaj 
disposition of a criminal case except where there was ah 
acquittal upon the verdict of a jury. This exception i^ 
based upon the difficulty of determining, upon a rej 
cord containing a criminal jury verdict, whether the is} 
sues were concluded favorably to the defendant or whether 
the defendant was acquitted because, although the govern¬ 
ment proved its case by the preponderance of the evidence^ 
it did not do so beyond a reasonable doubt. The sam^ 
exception may be applicable where the trial judge directecl 
a verdict and the record does not reveal the grounds. 

However, the doctrine applies where, as here, the 
trial judge held the identical acts charged in the civil 
complaint to be colorless and not to involve violations of 
law, and on this ground entered a judgment of acquittal. 

The instant case satisfies all the requirements of thb 
doctrine of res judicata. The parties to the present actiofi 
were either parties to Criminal Action No. 950-47, or ari 
in privity with parties to that action so that they may 
rely upon the doctrine. A comparison of the complain! 
herein and the indictment shows virtual word for word 
identity. Both actions, incidentally, were filed the same 
day. The causes of action and the issues of law and fact 
are identical. Finally, the record shows that the adjudiL 
cation in Criminal Action No. 950-47 was a final one and 
was rendered in favor of the corporate Appellants. Th^ 
individual Appellants are in privity with, and have in th^ 
instant case the interests identical with one or the other 
of the corporate Appellants. 

The exception to the doctrine of res judicata where 
there has been a general criminal jury verdict is not ap¬ 
plicable to the instant cause, as the case never went to 
the jury in Criminal Action No. 950-47. 

Nor does the instant cause fall within any possible an¬ 
alogy to the jury verdict situation because of the grant¬ 
ing of a motion for judgment of acquittal by the trial 
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judge. The record in Criminal Action No. 950-47 shows 
that the issue of degree of proof was not the basis of the 
trial judge’s ruling. The oral opinion delivered from the 
bench and incorporated in the record indicates that the 
trial judge ruled as a matter of law that there was no vio¬ 
lation of the Sherman Act on the facts charged and proved 
under Appellee’s theory of his case, which facts are iden¬ 
tical with those charged in the civil complaint. The is¬ 
sue of law in the Criminal case was therefore identical 
with the determinative issue of law in the instant case. 
The District Court erred in not determining that issue the 
same way, and so failing to dismiss the complaint with 
prejudice. 

Appellee may urge, however, that the oral opinion of 
the trial judge is not a part of the record and may not be 
used to determine the issues decided in the criminal action. 
Such a contention is unsound. Although such an opinion 
cannot supplement formal findings of fact, it is part of 
the record. The Maryland Court of Appeals this term 
dismissed an appeal for failure to print such an opinion 
as part of the record on appeal. Platt v. Wilson, 62 A. 
2d (Adv.) 191 (Md. 1948). More significantly, the Supreme 
Court of the United States in considering its jurisdiction 
under the Criminal Appeals Act (18 U. S. C. A. §682) 
examines the opinions of the trial court, oral and pub¬ 
lished, to determine the issues actually ruled upon by 
the trial judge. The point is concluded, in this jurisdic¬ 
tion, in favor of Appellants by this Court’s opinion in 
United States v. Waters, U. S. Ct. App. D. C. No. 9657, 
decided November 8, 1948. 

But even were the oral opinion in the criminal action 
not part of the record, the rest of the record shows that 
the ground upon which the trial judge ruled does not fall 
within any exception to the doctrine of res judicata based 
upon the possibility that a different degree of proof as 
of facts was determinative. Counsel for Appellant Na¬ 
tional Association of Real Estate Boards stated to the 
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Court in the Criminal Case that he had incorporated a 
demurrer to the evidence in his motion for judgment so 
that the trial judge’s ruling would be res judicata in this 
pending civil suit, as suggested by the concurring opinion 
in United States v. United States Gypsum Co., 51 F. Supp. 
613 (D. C. D. C. 1943). Counsel for Appellee, moreover, 
stated in concluding his argument on that motion that the 
issue before the trial court was not a factual one, but that 
the court was faced with a pure question of law. The grant¬ 
ing of the motion on that record, even without referring to 
the opinion, indicates that no exception to res judicata 
based upon alleged differences in degree of factual proof 
can be applicable here. 

The majority opinion in the Gypsum case was rendered 
by the District Court and is not binding upon this court. 
It ignored the difference between criminal jury verdicts 
and rulings by the trial judge upon motions for directed 
verdicts and is anachronistic. In view of the distinctions 
pointed out by the concurring opinion it is not persua¬ 
sive. Rather the extensive treatment of the paramount 
question in that case by the concurring opinion recom¬ 
mends the latter to the attention of this Court. 

The facts in the Gypsum case, moreover, differed from 
the instant situation. This is a stronger case. The opin¬ 
ion in the Gypsum case did not definitely establish the 
basis of the trial judge’s ruling, nor did the rest of tile 
record. In the instant case the basis of the ruling is 
clear. 

That the Sherman Act (15 U. S. C. A. §§ 1-4) provides 
concurrent civil and criminal remedies begs the question 
of whether res judicata should apply here. Congress only 
intended the government to have two remedies if there has 
been a violation of the Act. It having been established 
in the criminal case that there was no violation, remedies 
are immaterial. 

Had Appellee prevailed in the criminal action, Appel¬ 
lant’s conviction would have determined the instant actioji 
in Appellee’s favor. The principle of mutuality is inhef- 
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ent in the doctrine of res judicata; only the accident that 
on a criminal jury verdict there is a possibility that a 
different degree of proof was present prevents its appli¬ 
cation in most criminal-civil situations- Fair play de¬ 
mands that a court apply the doctrine as well in favor of 
the defendant as against him. 


ARGUMENT. 

I. 

This Court Has Jurisdiction To Allow and Determine This 

Special Appeal. 

Jurisdistion to allow and determine this appeal from 
the interlocutory order overruling Appellant’s motions for 
summary judgment is granted this Court by that portion 
of Secton 17-101 of the District of Columbia Code (1940) 
which provides: 

“Appeals shall also be allowed to said United States 
Court of Appeals for the District of Columbia from 
all interlocutory orders of the District Court of the 
United States for the District of Columbia, or by 
any justice thereof, whereby the possession of prop¬ 
erty is changed or affected, * * *; and also from any 
other interlocutory order, in the discretion of the said 
United States Court of Appeals for the District of 
Columbia, whenever it is made to appear to said Court 
upon petition that it will be in the interest of justice 
to allow such appeal.” (Emphasis added). 27 Stat. 
435, 31 Stat. 1225, 41 Stat. 1312. 

In opposition to the granting of this special appeal, 
and by a motion to dismiss filed after it was allowed, Ap¬ 
pellee has contended that the Expediting Act, as amended 
(56 Stat. 198, 58 Stat. 272,15 U. S. C. A. §§ 28 and 29), re¬ 
peals the above quoted portion of Section 17-101 with re¬ 
spect to special appeals in the instant case. Applicable 
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portions of that Act read, at the time this appeal was: al¬ 
lowed 1 , as follows: 

“§28. [Sec. 1] Expedition of actions by United 
States involving general public importance. - j 

In any civil action brought in any district court of 
the United States under sections 1-7 of this title, chap¬ 
ters 1, 8 and 12 of Title 49, or any other Acts having 
a like purpose that hereafter may be enacted, wherein 
the United States is plaintiff, the Attorney General 
may file with the clerk of such court a certificate that, 
in his opinion, the case is of general public importance, 
a copy of which shall be immediately furnished by such 
clerk to the senior circuit judge (or in his absence, 
the presiding circuit judge) of the circuit in which the 
case is pending (including the District of Columbia). 
Upon receipt of the copy of such certificate, it shall be 
the duty of the senior circuit judge or the presiding 
circuit judge, as the case may be, to designate imrpe- 
diately three judges in such circuit, of whom at lekst 
one shall be a circuit judge, to hear and determine sUch 
case, and it shall be the duty of the judges so desig¬ 
nated to assign the case for hearing at the earliest 
practicable date, to participate in the hearing and de¬ 
termination thereof, and to cause the case to be in 
every way expedited.” 

“§29. [See. 2] Appeals to the Supreme Court. 

In every suit in equity brought in any district court 
of the United States under sections 1-7 of this title, 
wherein the United States is complainant, an appeal 
from the final decree of the district court will lie only 
to the Supreme Court and must be taken within sixity 
days from the entry thereof: * # 

32 Stat. 823, 36 Stat. 854, 36 Stat. 1167, 56 Stat. 198, 
15 U. S. C. A. §§ 28-9. | 

From the terms of the Act, it is apparent that there 
is no express repeal of the quoted portion of Section 

1 It was amended effective Sept. 1, 1948 by P. L. 773, 80th Cong., 2d Sess. 
§ 17, but not in any way material to this appeal. Moreover, that act pro¬ 
vides, § 39, that no repeals therein shall affect rights accruing before Sept. 1, 
1948, so it is not applicable to this appeal. 
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17-101. Nor does it repeal by implication Section 17-101 
inasmuch as it relates to “an appeal from the final decree 
of the district court.” The courts, in construing statutes, 
strive to interpret even seemingly inconsistent statutes so 
as to avoid repeal by implication. Calvert v. Terminal 
Taxicab Co., 48 App. D. C. 119(1918); United States ex. 
rel. Welch v. Farley, 18 F. Supp. 75 (D. C. D. C. 1937). 
See also Ginsberg & Sons v. Popkin, 285 U. S. 204, 207-8 
(1932). But Appellee would have this Court interpret two 
consistent statutes so as to create an inconsistency and a 
resultant repeal by implication. The Supreme Court has 
reiterated that repeals by implication are not favored, and 
only a clear repugnancy between the two statutes can result 
in such a repeal. Georgia v. Pennsylvania R. Co., 324 U. S. 
439 (1945) rehearing denied 324 U. S. 890 (1945); United 
States v. Borden Co., 308 U. S. 188 (1939); United States 
v. Yuginovich, 256 U. S. 450 (1921); Ex parte Crow Dog, 
109 U. S. 556, 570 (1883). 

Moreover, were the two statutes inconsistent, the Dis¬ 
trict of Columbia Code provision, being special legislation, 
would prevail over the Expediting Act which is general 
legislation, even if the special legislation were enacted 
earlier. Ex parte Crow Dog, 109 U. S. 556 (1883); San¬ 
ford v. Sanford, 52 App. D. C. 315, 286 Fed. 777 (1923) ; 
Simon v. Simon, 58 App. D. C. 158, 26 F. 2d 530 (1928); 
United States ex rel. Welch v. Farley, 18 F. Supp. 75 (D. C. 
D. C. 1937). It may be pointed out that the Supreme Court 
in Ex parte Crow Dog, supra, held an earlier criminal law 
applicable by its terms to certain Indian territory to be 
special legislation as compared to a later criminal law 
applicable to the entire country so that the earlier legisla¬ 
tion with the specific geographic coverage prevailed over 
that with general geographic coverage. Especially is this 
principle of statutory construction appropriate in actions 
arising under Section 3 of the Sherman Act which in effect 
provides the equivalent of a local anti-trust statute for the 
District of Columbia; see infra, p. 12. 
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Despite the foregoing principles of statutory construc¬ 
tion, Appellee has asserted in opposition to this appeal 
that the opinion of Supreme Court in United States v. 
California Cooperative Canneries, 279 U. S. 553 (1929) 
determines that the Expediting Act has repealed by im¬ 
plication Section 17-101 of the D. C. Code (1940). Ap¬ 
pellants respectfully urge this Court that that opinion is 
not determinative of the jurisdictional issue on this appeal. 
While Mr. Justice Brandeis in the Canneries opinion did 
state that the Expediting Act prohibited interlocutory ap¬ 
peals in anti-trust civil suits brought by the United Stages, 
the appeal which was actually under scrutiny by the Su¬ 
preme Court was an appeal from a final order, the denial 
of a petition to intervene, which is a final order as to the 
would be intervener. Missouri-Kansas Pipe Line Col v. 
United States, 312 U. S. 502 (1941); Parsons v. Little,\ 28 
App. D. C. 218 (1906). The issue of whether an original 
party to an anti-trust action can take a standard interlpcu- 
tary appeal, the issue here, was not before the Supreme 
Court for decision on the record in the Canneries case. 
The portion of Mr. Justice Brandeis’ opinion discussing 
interlocutory appeals was, therefore, dictum and is not 
controlling on this Court. Moreover, the keystone of that 
opinion, the statement, “Thus Congress * * * precluded 
the possibility of an appeal to either court from an inter¬ 
locutory decree.” 279 U. S. at 558, is not good law today 
in view of the Supreme Court’s review by certiorari i of 
the overruling of a motion to dismiss an action brought by 
the United States under Section 4 of the Sherman Act, in 
United States Alkali Assn. v. United States, 325 U. S. 196 
(1945). There the Supreme Court held that its jurisdic¬ 
tion under §262 of the Judicial Code (28 USCA §377) to 
review interlocutory orders, in its sound discretion, vras 
not impliedly repealed by Section 2 of the Expediting Act. 
325 U. S. 201. This decision overrules the dicta of the Can¬ 
neries case, and is, moreover, closely analogous to the jur¬ 
isdictional issue herein. This Court should, therefore, we 
submit, examine the source of its jurisdiction in the light 
of the principles of statutory construction outlined above. 
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Even had the Canneries case concerned an appeal from 
an interlocutory order, and even were it still good law, 
it would not be controlling in the instant cause. The Can¬ 
neries case differed from this in several significant aspects. 
That action was based entirely upon a violation of Sections 
1 and 2 of the Sherman Act (15 U. S. C. A. Sec. 1 & 2) 2 
which w’ere enacted as national legislation under the com¬ 
merce power of the Congress. The instant cause is based 
entirely upon an alleged violation of Section 3 of the Sher¬ 
man Act (15 U. S. C. A. Sec. 3), Complaint par. 1, (App. 
2) which provides local anti-trust legislation for the 
District of Columbia, enacted by Congress under its power 
to legislate generally for this District. Taking the place 
of a state anti-trust statute, it has a scope different from 
the National anti-trust statutes. Atlantic Cleaners <£ Dyers, 
Inc. v. United States, 286 U. S. 427 (1932). In the enforce¬ 
ment of local legislation, if not of national, the principle 
expressed in Ex parte Crow Dog, 109 U. S. 556 (1883) 
that special local legislation takes precedence over general 
national should be adhered to. Moreover, even if the dictum 
in the Canneries case be taken to establish that the national 
policy of Congress is to outlaw all appeals except to the 
Supreme Court, so that the highest Court in the land will 
hear and determine every appeal in national anti-trust 
cases, there is no parallel reason why those words must be 
so broadened, and the usual canons of statutory construc¬ 
tion ignored, in order that the highest court in the land 
will be the only court to hear appeals under what is in 
effect the local District of Columbia anti-trust statute. 
Rather, the Congressional intent is better served in having 
local statutes interpreted and applied by local District of 
Columbia courts. 

Another significant difference between the instant case 
and the Canneries case is the effect of the granting of the 
appeal upon the conduct of the case. There the order 

2 United. States v. Swift Sr Co., Equity No. 37623, Supreme Court of the 
District of Columbia, Petition, filed Feb. 27, 1920, pp. 9-10. 
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appealed from denied leave to intervene. Reversal upon 
appeal left the case no nearer final disposition and, in fact, 
would probably delay such disposition. In the instant case 
a reversal of the District Courts’ order would finally de¬ 
termine the controversy, and prevent the delay of a trial, 
thus expediting rather than delaying the final decision. 
In another action this could be as true in favor of the 
Government as against it. The purpose of the discretion 
allowed by Section 17-101 is to permit this Court to weigh 
the possibilities of delay against the possibilities of expe¬ 
dition. As properly exercised by this Court, that discre¬ 
tion permits Section 17-101 to supplement rather than 
controvert the “spirit” of the Expediting Act. 

Considering the differences between the instant case and 
the Canneries case, there would appear to be no pressing 
need to strain further the usual canons of statutory con¬ 
struction to hold that the “spirit” of the Expediting Act 
repeals by implication this Court’s jurisdiction to enter¬ 
tain a special appeal in this case. 

The Expediting Act must be read as a whole. Its fij-st 
section provides that the Attorney General, if the case, is 
important, may file a certificate to have the trial expedited 
before a special three-judge court. The complaint herein 
was filed over a year ago (App. 12), yet no such certifi¬ 
cate has been filed. The Attorney General, apparently, 
does not feel this cause is important enough to be expe¬ 
dited. Is it not illogical to maintain that the “spirit” of 
the Expediting Act demands this Court ignore the usual 
rules of statutory construction in this case so as to warp 
the clear words of one statute to repeal another by irh- 
plication ? 

In this respect, Robertson and Kirkham in Jurisdiction 
of the Supreme Court (1936) § 156 point out the anomaly 
of a direct appeal from a one-judge court and state: 

“It seems not unlikely that in this class of cases, 
not deemed sufficiently important by the Attorney Gen¬ 
eral to warrant the filing of a certificate of importance 
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■to secure hearing before three judges, jurisdiction on 
direct appeal to the Supreme Court was inadvertently 
retained.” Id., p. 268, footnote 6. 

When Mr. Justice Van Devanter testified at hearings on 
the bill which later become the Act of February 13, 1925 
(28 U. S. C. A. Sec. 345) which sharply limited the general 
appellate jurisdiction of the Supreme Court, he seemed to 
be under the impression that direct appeals in Sherman 
Act cases lay only from three-judge courts. He testified: 

“As respects cases in the district courts the bill so 
amends section 238 of the Judicial Code as to termi¬ 
nate the existing right to a direct review in the Su¬ 
preme Court and to require that the review be in the 
circuit court of appeals, excepting in five classes of 
cases particularly defined. The first , fourth and fifth 
classes include cases brought under designated anti¬ 
trust and interstate commerce laws where three judges, 
one of whom must be a circuit judge, are required to 
sit in the district court.” (Italics added) Id., p. 264, 
footnote 7. 

Simkins also throught Congress had limited direct appeals 
under the Sherman Act to those of three-judge courts. 
Simkins, Federal Practice, % 901. 

II. 

The Judgment of Acquittal of Appellants National Asso¬ 
ciation of Real Estate Boards and Washington Real 
Estate in Criminal Action No. 950-47 is Res Judicata 
in This Action as Between Appellee and All Appel¬ 
lants, so That Appellants are Entitled to a Judgment 
in Their Favor Upon Their First Supplemental De¬ 
fense. 

Introduction. 

The doctrine of res judicata is deeply entrenched in our 
common law. It is based on the proposition that once the 
parties or their privies have litigated, or have had an 
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opportunity to litigate, a cause of action or an issue of 
law or fact, and a court of competent jurisdiction has finally 
determined the cause of action or the issue, the partiei» and 
their privies are bound by the previous adjudication ip any 
future litigation. 


Commissioner v. S'unnen, 92 L. Ed. (Adv.) 673 
(1948). | 

Morris v. Jones, 329 U. S. 545(1947). 

Baldwin v. Iowa State Traveling Men’s Asso., I 283 
U. S. 522 (1931). I 

Southern Pacific R. Co. v. United States, 168 U. f3. 1 
(1897). 

Cromwell v. County of Sac, 94 U. S. 351 (1876), 
Brown v. Brown, 74 App. D. C. 309, 122 F. 2d 219 
(1941). | 

Bennett v. Commissioner, 113 F. 2d 837 (CCA, 5th, 
1940). | 

30 Am. Jur., “Judgments” § 165. 

2 Bloch on Judgments, 2d ed. (1902) §609, p. 924. 
See also the concurring opinion in United States v. 
United States Gypsum Co., 51 F. Supp. 613, 6>15, 
616 (D. C. D. C. 1943). 


In Southern Pacific R. Co. v. United States, supra, 
Supreme Court said: 


the 


“The general principle announced in numerous cases 
is that a right, question, or fact distinctly put in issue 
and directly determined by a court of competent juris¬ 
diction, as a ground of recovery, cannot be disputed 
in a subsequent suit between the same parties or their 
privies; and even if the second suit is for a different 
cause of action, the right, question, or fact once Iso 
determined must, as between the same parties or their 
privies, be taken as conclusively established, so long 
as the judgment in the first suit remains unmodified. 
This general rule is demanded by the very object for 
which civil courts have been established, which is to 
secure the peace and repose of society by the settle¬ 
ment of matters capable of judicial determination. 
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Its enforcement is essential to the maintenance of social 
order: for the aid of judicial tribunals would not be 
invoked for the vindication of rights of person and 
property, if, as between parties and their privies, con¬ 
clusiveness did not attend the judgments of such tri¬ 
bunals in respect of all matters properly put in issue 
and actually determined by them.” 168 U. S. at 48-9. 

The general principle is applicable with respect to two 
successive criminal cases, United States v. Oppenheimer, 
242 U. S. 85, 3 A. L. R. 516 (1916), and is applicable in a 
civil case after the final determination of a criminal case 
Local 167 v. United States, 291 U. S. 293 (1934); United 
States v. Salen, 244 Fed. 296, 298-9 (S. D. N. Y. 1917); 
United States v. Warner Bros. Pictures, 13 F. Supp. 614, 
615-6 (E. D. Mo. 1936); with the exception of criminal cases 
ending in an acquittal on the general verdict of a jury. Hel¬ 
vering v. Mitchell, 303 U. S. 391 (1938); United States v. 
Warner Bros Pictures, supra; but cf. Coffey v. United 
States, 116 U. S. 436 (1886). This exception to the doctrine 
of res judicata is based on the impossibility, ordinarily of 
determination upon a record containing a criminal jury 
verdict whether the issues w T ere concluded favorably to the 
defendant or whether the defendant was acquitted because, 
although the government proved its case by a preponder¬ 
ance of the evidence, it did not beyond a reasonable doubt. 
Helvering v. Mitchell, supra, 303 U. S. 402-3. The Court 
in that case was also impressed by the fact that defendants 
there could not have been forced to testify in the govern¬ 
ment’s behalf in the previous criminal trial. Id., 303. But 
since the Court did not overrule Coffey v. United States, 
supra, which had applied res judicata in a civil case based 
on a jury verdict in a criminal case, hut differentiated it 
on the basis that there was no difference in the burden of 
proof, Id., 405-6, the Mitchell case merely stands for an 
exception to the general doctrine of res judicata when the 
impossibility of telling whether or not a general jury ver¬ 
dict is based upon a failure to prove the crime beyond a 
reasonable doubt makes it impossible for a court in a sub- 


sequent case to determine how the issues actually Were 
decided in the prior criminal proceeding. Mr. Justice 
Stephens in his concurring opinion in United States v. 
United States Gypsum Co., 51 F. Supp. 613 at 628 (D' C. 
D. C. 1943) suggests that if the trial judge directs a ver¬ 
dict a similar exception to the rule may arise as upoU a 
jury verdict, since the direction could have been on the 
issue of reasonable doubt, unless something in the record 
showed that it was directed upon different grounds, such 
as a matter of law. The instant case satisfies all the re¬ 
quirements of the res judicata doctrine, and does not fall 
within the very narrow exception to that doctrine laid 
down in the Mitchell case, or that suggested in the concur¬ 
ring opinion of the Gypsum case, so that all the Appellapts 
are entitled to have judgment in their behalf upon their 
first supplemental defense of res judicata. 

Identity of parties. 

Appellee was plaintiff in Criminal Action No. 950-47 
(App. 25), and was, therefore, a party and subject to the 
jurisdiction of the District Court. Appellants National 
Association of Real Estate Boards and Washington Real 
Estate Board were defendants in Criminal Action No. 
950-47, (App. 25-6), so were likewise parties thereto. They 
each appeared generally in that action (App. 34-5) so wqre 
also subject to the jurisdiction of the District Court. 

Appellant Nelson is the Executive Vice-President and 
Executive Secretary of Appellant National Association of 
Real Estate Boards (App. 3) and the remaining Appel¬ 
lants are directors of Appellant Washington Real Estate 
Board (App. 4), and are also sued as representing ull 
the members of Appellant Washington Real Estate Boa^-d 
(App. 4). Since parties and their privies may rely upon 
res judicata, the individual Appellants may rely upon this 
defense to the same extent as may the corporate Appel¬ 
lants. Oklahoma v. Texas, 256 U. S. 70 (1921); Hartford 
L. Ins. Co. v. lbs, 237 U. S. 662 (1915); Southern Pacific 
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R. Co. v. United States, supra. As the Supreme Court said 
in Sunshine Anthracite Coal Co. v. Adkins, 310 U. S. 381 
at 402 (1940): 

“Where the issues in separate suits are the same, the 
fact that the parties are not precisely identical is not 
necessarily fatal. As stated in Chicago, R. I. & P. R. 
Co. v. Schendel, 270 U. S. 611, 620, 53 ALR 1265, 
‘Identity of parties is not a mere matter of form, but 
of substance. Parties nominally the same may be dif¬ 
ferent, . . . and parties nominally different may be, 
in legal effect, the same.’ A judgment is res judicata 
in a second action upon the same claim between the 
same parties or those in privity with them. Cromwell 
v. Sac County.” 


Identity of cause of action and issues. 

The cause of action as well as the material issues of 
law and fact in Criminal Action No. 950-47 were the same 
as in the instant action. The alleged cause of action in 
both cases w T as a violation of Section 3 of the Sherman 
Act(15 U. S. C. A. §3). That these causes of action and, 
just as important, the issues of law and fact in Criminal 
Action No. 950-47 and the instant case were the same ap¬ 
pears from a comparison of the indictment in the former 
(App. 25-33) with the complaint in the latter (App. 2-12). 
Both, incidentally, were filed the same day (App. 12, 33, 54). 

Parallel columns will show the identity of the averments 
of the indictment with those of the civil complaint: 


Indictment 

1. National Association of 
Real Estate Boards (herein¬ 
after referred to as “Na¬ 
tional Association”) is here¬ 
by indicted and made a de¬ 
fendant herein. National 
Association is a corporation 
organized in 1908 and exist¬ 
ing by virtue of the laws of 
the State of Illinois. It 
transacts business and is 


Civil Complaint 

3. Defendant National As¬ 
sociation is a corporation or¬ 
ganized in 1908 and existing 
by virtue of the laws of the 
State of Illinois. It is a na¬ 
tional trade association com¬ 
prised of (1) approximately 
28,000 real estate brokers 
and others affiliated with 
real estate business through¬ 
out the United States includ- 
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Indictment 

found in the District of Co¬ 
lumbia. It is a national 
trade association comprised 
of (1) approximately 28,000 
real estate brokers and oth¬ 
ers affiliated with the real 
estate business throughout 
the United States including 
the District of Columbia, 
and (2) approximately 800 
local associations of real es¬ 
tate brokers and others affil¬ 
iated with the real estate 
business throughout the 
United States including the 
District of Columbia. 

2. Washington Real Es¬ 
tate Board (hereinafter re¬ 
ferred to as “ Washington 
Board”) is hereby indicted 
and made a defendant here¬ 
in. Washington Board is a 
corporation organized in 
1928 and existing by virtue 
of the laws of the District 
of Columbia. It is a succes¬ 
sor to an unincorporated as¬ 
sociation of real estate brok¬ 
ers known as Real Estate 
Brokers Association of 
Washington City, D. C., or¬ 
ganized in the District of 
Columbia in 1913. Said 
Washington Board is a trade 
association with a member¬ 
ship consisting of approxi¬ 
mately 250 real estate brok¬ 
ers and others affiliated with 
the real estate business, in¬ 
cluding several banks, build¬ 
ing and loan associations, 
life insurance companies, 
and title companies, all do- 


Civil Complaint 

ing the District of Columbia, 
and (2) approximately 800 
local associations of real es¬ 
tate brokers and others af¬ 
filiated with the real estate 
business throughout the 
United States including the 
District of Columbia. De¬ 
fendant Herbert U. Nelson is 
and has been for many years 
Executive Vice - President 
and Executive Secretary of 
defendant National Associa¬ 
tion. 

i 

i 

I 

4. Defendant Washington 
Board is a corporation or¬ 
ganized in 1928 and existing 
by virtue of the laws of the 
District of Columbia. It |is 
a successor to an unincorpo¬ 
rated association of real Es¬ 
tate brokers known as Relal 
Estate Brokers Association 
of Washington City, D. C., 
organized in the District of 
Columbia in 1913. Said 
Washington Board is a trade 
association with a member¬ 
ship consisting of approxi¬ 
mately 250 real estate brok¬ 
ers and others affiliated with 
the real estate business, in¬ 
cluding several banks, build¬ 
ing and loan associations, 
life insurance companies, 
and title companies, all do¬ 
ing business in the District 
of Columbia. Washington 
Board and all members 
thereof are members of the 
National Association. 


i 



20 


Indictment 

ing business in the District 
of Columbia. Washington 
Board and all members 
thereof are members of the 
National Association. 

3. The acts alleged in this 
indictment to have been done 
by each of the defendant cor¬ 
porations were authorized, 
ordered or done by the offi¬ 
cers and directors of each of 
said corporations. 

4. Various persons not 
made defendants herein par¬ 
ticipated as co-conspirators 
with the defendants in the 
offenses hereinafter charged, 
and performed acts and 
made statements in further¬ 
ance of the effectuation 
thereof. These co-conspira¬ 
tors include (a) those who 
have been officers and mem¬ 
bers of the Washington 
Board and individuals who, 
from time to time, acted as 
the representatives of the 
members in meetings and 
other activities of the Wash¬ 
ington Board, and (b) those 
who have been officers, di¬ 
rectors and members of com¬ 
mittees of the National As¬ 
sociation. 

5. In 1946, approximately 
19,000 parcels of real estate 
were sold and many thou¬ 
sands of leases of real prop¬ 
erty were made in the Dis¬ 
trict of Columbia. 


Civil Complaint 


7. Various persons not 
made defendants herein par¬ 
ticipated as co-conspirators 
with the defendants in the 
offenses hereinafter charged, 
and performed acts and 
made statements in further¬ 
ance of the effectuation 
thereof. These co-conspira¬ 
tors include (a) those who 
have been officers and mem¬ 
bers of the Washington 
Board and individuals who, 
from time to time, acted as 
the representatives of the 
members in meetings and 
other activities of the Wash¬ 
ington Board, and (b) those 
who have been officers, di¬ 
rectors and members of com¬ 
mittees of the National As¬ 
sociation. 

8. In 1946, approximately 
19,000 parcels of real estate 
were sold and many thou¬ 
sands of leases of real prop¬ 
erty were made in the Dis¬ 
trict of Columbia. Members 
of the defendant Washing¬ 
ton Board have been and 





Indictment 


6. Members of the defend¬ 
ant Washington Board have 
been and now are engaged 
in acting as agents for the 
sale, exchange, lease and 
management of real estate 
for a commission or fee in 
the District of Columbia. 
These members control at 
least 50% of the total vol¬ 
ume of said trade and com¬ 
merce in the District of Co¬ 
lumbia. 


7. Due to the transient na¬ 
ture of a large percentage of 
the population of the Dis¬ 
trict of Columbia, a particu¬ 
lar parcel of real estate or 
apartment may be sold, 
leased, or rented by a broker 
to a great number of pur¬ 
chasers, lessees or tenants 
within a short period of 
time. A brokerage commis¬ 
sion or fee is realized from 
each such sale or lease. 


Civil Complaint 

now are engaged in acting as 
agents for the sale, exchange, 
lease, and management of 
real estate for a commission 
or fee in the District of Co¬ 
lumbia. These members cbn- 
trol at least 50% of the total 
volume of said trade and 
commerce in the District of 
Columbia. 

8. In 1946, approximately 
19,000 parcels of real estate 
were sold and many thou¬ 
sands of leases of real prop¬ 
erty were made in the Dis¬ 
trict of Columbia. Members 
of the defendant Washidg- 
ton Board have been and 
now are engaged in acting as 
agents for the sale, exchange, 
lease, and management of 
real estate for a commission 
or fee in the District of Co¬ 
lumbia. These members con¬ 
trol at least 50% of the tofal 
volume of said trade and 
commerce in the District of 
Columbia. 

9. Due to the transient na¬ 
ture of a large percentage of 
■the population of the Dis¬ 
trict of Columbia, a particu¬ 
lar parcel of real estate or 
apartment may be sold, 
leased, or rented by a brokjer 
to a great number of pur¬ 
chasers, lessees or tenants 
within a short period of 
time. A brokerage commis¬ 
sion or fee is realized frpm 
each such sale or lease. 
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Indictment 

8. Under present market 
conditions the demand for 
residential and commercial 
properties in the District of 
Columbia is greater than the 
available supply. Purchas¬ 
ers or tenants are readily 
available to brokers acting 
as agents for the sale or 
rental of residential and 
commercial properties in the 
District of Columbia. The 
compensation of said bro¬ 
kers is in the form of a com¬ 
mission determined by a per¬ 
centage of the sales or rental 
price regardless of the na¬ 
ture and amount of services 
rendered by said brokers. 

9. For many years up to 
and including the date of 
the return of this indictment, 
the defendants and their co- 
conspirators have been en¬ 
gaged in a combination and 
conspiracy to restrain the 
trade and commerce of the 
District of Columbia in the 
sale, exchange, lease and 
management of real prop¬ 
erty and the improvements 
thereon, all in violation of 
Section 3 of the Act of Con¬ 
gress of July 2, 1890, as 
amended, entitled “An act 
to protect trade and com¬ 
merce against unlawful re¬ 
straints and monopolies,” 
commonly known as the 
Sherman Act, that is to say: 


Civil Complaint 

10. Under present market 
conditions the demand for 
residential and commercial 
properties in the District of 
Columbia is greater than the 
available supply. Purchas¬ 
ers or tenants are readily 
available to brokers acting 
as agents for the sale or 
rental of residential and 
commercial properties in the 
District of Columbia. The 
compensation of said bro¬ 
kers is in the form of a com¬ 
mission determined by a per¬ 
centage of the sales or rental 
price regardless of the na¬ 
ture and amount of services 
rendered by said brokers. 

11. For many years up to 
and including the date of fil¬ 
ing this complaint, the de¬ 
fendants and others have 
been and now are engaged 
in a combination and con¬ 
spiracy to restrain the trade 
and commerce of the Dis¬ 
trict of Columbia in the sale, 
exchange, lease and manage¬ 
ment of real property and 
the improvements thereon, 
all in violation of Section 3 
of the Act of Congress of 
July 2, 1890, as amended, 
entitled “An Act to protect 
trade and commerce against 
unlawful restraints and mo¬ 
nopolies,” commonly known 
as the Sherman Act. Said 
unlawful combination and 
conspiracy is continuing and 
will continue unless the re- 
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Indictment 


10. The defendants and 
their co-conspirators have 
agreed upon and fixed rates 
of commission to be charged 
by the members of the de¬ 
fendant corporations in the 
District of Columbia for act¬ 
ing as agents in the sale, ex¬ 
change, lease and manage¬ 
ment of real property and 
the improvements thereon. 


11. The aforesaid combi¬ 
nation and conspiracy, and 
the acts, agreements and un¬ 
derstandings which formed a 
part of and were used in 
effectuation thereof, have 
been carried out by divers 
means and methods includ¬ 
ing those hereinafter de¬ 
scribed. 

12. For many years prior 
to January 1, 1947 the Na¬ 
tional Association had a 
Committee on Rates, Rules 
and Customs. One of the 
purposes of said Committee 
was to raise brokerage com¬ 
mission rates and achieve 


Civil Complaint 

lief hereinafter prayed for 
in this complaint is granted. 

12. By agreeing to observe 
and by observing the Con¬ 
stitution, By-Laws, Code of 
Ethics, and other rules of 
the Washington Board land 
of the National Association, 
as amended from time to 
time, and by performing the 
acts and engaging in Con¬ 
duct hereinbefore and here¬ 
inafter alleged, the defend¬ 
ants and their co-conspira¬ 
tors have continuously plan¬ 
ned and acted together! to 
discourage members of j the 
Washington Board frpm 
charging rates of commis¬ 
sion other than those fixed 
by said Washington Bohrd. 
nation and conspiracy, and 
the acts, agreements and un- 

13. The aforesaid combi¬ 
nation and conspiracy, and 
the acts, agreements and un¬ 
derstandings which formed a 
part of and were used in 
effectuation thereof, have 
been carried out by divers 
means and methods includ¬ 
ing those hereinafter de¬ 
scribed. 

14. For many years prior 
to January 1, 1947 the Ra¬ 
tional Association had a 
Committee on Rates, Rules 
and Customs. One of the 
purposes of said Committee 
was to raise brokerage rates 
throughout the United 


i 
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Indictment 

uniformity in said rates 
throughout the United States 
including the District of Co¬ 
lumbia. Said Committee 
made studies of brokerage 
commission rates prevailing 
in various states of the 
United States and in the 
District of Columbia, and 
thereafter initiated a plan to 
raise rates of commission 
charged by various members 
of the National Association 
throughout the United 
States, including those do¬ 
ing business in the District 
of Columbia, and to achieve 
uniformity in those rates. 

13. In accordance with the 
recommendations of the Na¬ 
tional Association, the 
Washington Board, as here¬ 
inafter set forth, increased 
the rates established in its 
schedule of commissions. 

14. Members of the Wash¬ 
ington Board agree as a con¬ 
dition of membership in the 
National Association to 
abide by the Code of Ethics 
of the National Association. 
Article 9 of this Code re¬ 
quires each member of each 
local real estate board, in¬ 
cluding the Washington 
Board, to observe the sched¬ 
ule of commissions estab¬ 
lished by the local board of 
which each is a member. 

15. Article 14 of the Con¬ 
stitution and By-Laws of the 


Civil Complaint 

States including the District 
of Columbia. Said Commit¬ 
tee made studies of broker¬ 
age commission rates pre¬ 
vailing in various states of 
the United States and in the 
District of Columbia, and 
thereafter initiated a plan to 
raise rates of commission 
charged by various members 
of the National Association 
throughout the United 
States, including those do¬ 
ing business in the District 
of Columbia, and to achieve 
uniformity in those rates. 


15. In accordance with the 
recommendations of the Na¬ 
tional Association, the 
Washington Board, as here¬ 
inafter set forth, increased 
the rates established in its 
schedule of commissions. 

16. Members of the Wash¬ 
ington Board agree as a con¬ 
dition of membership in the 
National Association to 
abide by the Code of Ethics 
of the National Association. 
Article 9 of this Code re¬ 
quires each member of each 
local real estate board, in¬ 
cluding the Washington 
Board, to observe the sched¬ 
ule of commissions estab¬ 
lished by the local board of 
which each is a member. 

17. Article 14 of the Con¬ 
stitution and By-Laws of the 
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Indictment 

Washington Board provides 
that said Board may adopt 
specific rules of practice or 
“ethics” and that any such 
rules, when adopted, are 
binding on each member. In 
accordance with this provi¬ 
sion, the Washington Board 
has adopted a schedule of 
commissions which fixes the 
standard rates of commis¬ 
sions to be charged by its 
members for acting as agents 
in the sale, exchange, lease 
and management of real 
property in the District of 
Columbia. 

16. Section 3 of the Code 
of Ethics of the Washington 
Board provides: 

Brokers should main¬ 
tain the standard rates of 
commission adopted by the 
Board and no business 
should be solicited at 
lower rates. 

All members of the Wash¬ 
ington Board agree and have 
agreed as a condition of 
membership to abide by this 
Code of Ethics, and in ac¬ 
cordance therewith, said 
members adhere and have 
adhered to the schedule of 
commissions established by 
the Washington Board. 

17. On February 16, 1943 
the schedule of commissions, 
which had been in effect for 
several years, was revised 
by the Washington Board 


Civil Complaint 

Washington Board provides 
that said Board may adopt 
specific rules of practice pr 
“ethics” and that any suqh 
rules, when adopted, are 
binding on each member. In 
accordance with this provi¬ 
sion, the Washington Board 
has adopted a schedule pf 
commissions which fixes the 
standard rates of commis¬ 
sions to be charged by its 
members for acting as agents 
in the sale, exchange, lease 
and management of real 
property in the District of 
Columbia. j 

18. Section 3 of the Codp 
of Ethics of the Washington 
Board provides: 

Brokers should main¬ 
tain the standard rates of 
commission adopted by th^ 
Board and no business 
should be solicited at 
lower rates. 

All members of the Washf 
ington Board agree and have 
agreed as a condition of 
membership to abide by this 
Code of Ethics, and in ac+ 
cordance therewith, said 
members adhere and have 
adhered to the schedule of 
commissions established by 
the Washington Board. 

19. On February 16, 1943 
the schedule of commissions, 
which had been in effect fori 
several years, was revised 
by the Washington Board, 
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Indictment 

and the members thereof 
agreed to adhere and have 
generally adhered to the new 
schedule. This revised 
schedule substantially in¬ 
creased the commission rates 
required to be charged by 
the members of said Wash¬ 
ington Board. 

18. The schedule of com¬ 
missions of the Washington 
Board which had been in ef¬ 
fect prior to February 16, 
1943, required each of its 
members, when acting as 
agent in the sale of real es¬ 
tate in the Washington city 
area, wdiich included most of 
the District of Columbia, to 
charge a rate of commission 
of 5% on the first $5,000 of 
the sales price, and an addi¬ 
tional 3% on the excess 
above $5,000. 

19. On February 16, 1943 
a new schedule increasing 
these rates was approved at 
a special meeting of the 
Washington Board. This 
schedule provided in part as 
follows: 

The commission on all 
sales of real estate within 
the District of Columbia 
shall be 5% of the sales 
price up to and including 
$50,000 and 3% on the ex¬ 
cess above $50,000. 

22. In addition to the pro¬ 
visions in the schedule fix¬ 
ing rates of commission on 


Civil Complaint 

and the members thereof 
agreed to adhere and have 
generally adhered to the new 
schedule. This revised 
schedule substantially in¬ 
creased the commission rates 
required to be charged by 
the members of said Wash¬ 
ington Board. 

20. The schedule of com¬ 
missions of the Washington 
Board which had been in ef¬ 
fect prior to February 16, 
1943, required each of its 
members, when acting as 
agent in the sale of real es¬ 
tate in the Washington city 
area, which included most of 
the District of Columbia, to 
charge a rate of commission 
of 5% on the first $5,000 of 
the sales price, and an addi¬ 
tional 3% on the excess 
above $5,000. 

21. On February 16, 1943 
a new schedule increasing 
these rates was approved at 
a special meeting of the 
Washington Board. This 
schedule provided in part as 
follows: 

The commission on all 
sales of real estate within 
the District of Columbia 
shall be 5% of the sales 
price up to and including 
$50,000 and 3% on the ex¬ 
cess above $50,000. 

20. In addition to the pro¬ 
visions in the schedule fix¬ 
ing rates of commission on 
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Indictment Civil Complaint 

sales of real estate, the sales of real estate, the 
Washington Board issues a Washington Board issues a 
standard form sales contract standard form sales contract 
which is generally used by which is generally used by 
real estate brokers in the real estate brokers in the 
District of Columbia. This District of Columbia. Tfyis 
contract contains the follow- contract contains the follow¬ 
ing provision with respect to ing provision with respect to 
rates of commission: rates of commission: 

The seller agrees to pay The seller agrees to pay 
to Agent the regular rate to Agent the regular rate 
of commission fixed by the of commission fixed by the 
Washington Real Estate Washington Real Estate 
Board. Board. 

i 

The remainder of the Indictment, paragraphs 21 and 22, 
dealing with “Commission Rate Fixing on Exchanges 0f 
Real Estate” are identical with paragraphs 23 and 24 of 
the Complaint, under the same title; paragraphs 23 and 24 
of the Indictment, under the heading “Commission Rate 
Fixing on Leases” are identical with paragraphs 25 and 
26 of the Complaint, under the same heading; paragraph 
25 of the Indictment under the heading, “Commission 
Rate Fixing on Management of Real Estate” is identical 
with paragraph 27 of the Complaint under the same head¬ 
ing. The “Effects of Offenses Charged” in the Indict¬ 
ment and in the Complaint are identical as follows: 

Indictment Civil Complaint 

26. The aforesaid combi- 28. The aforesaid combi¬ 
nation and conspiracy, nation and conspiracy, 
agreements, understandings agreements, understandings 
and concert of action herein- and concert of action herein¬ 
before alleged, have had, as before alleged, have had, as 
intended by the defendants, intended by the defendants, 
the following effects: the following effects: 

(a) Competition between (a) Competition betweefi 
members of the defendants the individual defendants 
in determining fees to be (other than Nelson) in ae- 
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charged for selling, exchang¬ 
ing, leasing and managing 
real property and the im¬ 
provements thereon in the 
District of Columbia has 
been eliminated. 

(b) The amounts paid for 
commissions to brokers for 
the sale of houses in a large 
part of the District of Co¬ 
lumbia have increased 25% 
to 50%. 

(c) The activities and 
business policies of real es¬ 
tate brokers engaged in sell¬ 
ing, exchanging, leasing and 
managing real property and 
the improvements thereon in 
the District of Columbia 
have been actively and ef¬ 
fectively restricted and dom¬ 
inated. 


Civil Complaint 

termining fees to be charged 
for selling, exchanging, leas¬ 
ing and managing real prop¬ 
erty and the improvements 
thereon in the District of Co¬ 
lumbia has been eliminated. 

(b) The amounts paid for 
commissions to brokers for 
the sale of houses in a large 
part of the District of Co¬ 
lumbia have increased 25% 
to 50%. 

(c) The activities and 
business policies of real es¬ 
tate brokers engaged in sell¬ 
ing, exchanging, leasing and 
managing real property and 
the improvements thereon in 
the District of Columbia 
have been actively and ef¬ 
fectively restricted and dom¬ 
inated. 


From the foregoing it is apparent the causes of action 
and the issues of law and fact are identical. 


Finality of prior judgment. 

It is also a requisite that the judgment relied upon be a 
final one. Final judgment in Criminal Action No. 950-47 
was entered June 4, 1948 (App. 3S, 40). There was no ap¬ 
peal. It may be noted that the absence of a right to an 
appeal does not affect the application in a subsequent 
suit of the doctrine of res judicata. Johnson Company v. 
Wharton, 152 U. S. 252 (1894). 
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The prior judgment was rendered in favor of these appel¬ 
lants or their privies. 

At the close of the Government’s case in Criminal Action 
No. 950-47, the trial judge granted the motions of Appel¬ 
lants National Association of Real Estate Boards and 
Washington Real Estate Board for a judgment of acquittal 
(App. 51). Final judgmnet in favor of these two Appel¬ 
lants was thereupon entered (App. 38, 40). The other Ap¬ 
pellants w T ere privies of the two acquitted Appellants, and 
their interests in this civil action are identical with one or 
the other of the two acquitted Appellants, as the complaint 
herein reveals (App. 3-4). 

The Mitchell Case exception to the res judicata doctrine is 

not here applicable. 

While a jury had been empaneled in Criminal Action No. 
950-47 (App. 42), and heard all the evidence produced at 
the trial, the case never went to the jury, as the trial judge 
granted motions for judgment of acquittal made by the 
acquitted Appellants pursuant to Federal Rule Criminal 
050 17 (App. 12 ’ ), and hccud all t l m cvidumm produ ou d id 
Procedure 29 (App. 51). Helvering v. Mitchell, 303 U. S. 
391 (1938), therefore, is not in point. As discussed beloW, 
it is not controlling by analogy, as the ground upon which 
the judgment was rendered herein did not involve the ques¬ 
tion of burden of proof. Although the consideration could 
not have been controlling in view of the Mitchell decision^ 
failure to overrule Coffey v. United States, supra, 116 U. S. 
437 (1886), as discussed above, the Mitchell decision did 
point out that in ordinary criminal actions the government 
often can not produce as much evidence as in a civil suit 
where a defendant can be made to testify. In the instant 
case this consideration is not present since both Appellants 
who -were tried were corporations, and their officers and 
employees, including many of the other Appellants hereip, 
were government witnesses ( Record, 80-578). While the 
entire record in Criminal Action No. 950-47 is too lengthy to 


i 
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print in the Appendix hereto, a glance at the transcript of 
that proceeding ( Record, pp. 1-773) will indicate that the 
government -was able to try its case as fully as it could be 
re-tried in this action. See also the docket and jacket en¬ 
tries in the criminal action (App.3^*^ ). 

No analogy to the Mitchell Case is here applicable. 

Mr. Justice Stephens in his exhaustive treatment of this 
phase of the law of res judicata in the concurring opinion 
in United States v. United States Gypsum Co., supra, 51 
F. Supp. 613 at 628-9 (D. C. D. C. 1943) states that certain 
directed verdicts might be analogized to the jury verdict 
in the Mitchell case situation. Unless the record showed 
the basis of the court’s riding, the opinion suggests the 
trial judge might have decided that all the evidence even 
if true could not in the mind of a reasonable man prove 
the crime beyond a reasonable doubt, although it could by 
a preponderance of the evidence. See Curley v. United 
States, 81 U. S. App. D. C. 389, 392-3, 160 F. 2d 229 (1947), 
cert, denied 67 Sup. Ct. 1511 (1947). 

The criminal action here, however, falls within the ex¬ 
ception to the suggested analogy to the jury cases. The 
record in Criminal Action No. 950-47 shows that the trial 
judge did not grant the motions for judgments of acquittal 
on any basis of burden of proof. The court’s oral opinion 
delivered from the bench (App. 46-51) indicates that he 
granted the motions because as charged in the indictment 
(App. 25-33), outlined in the government’s opening state¬ 
ment ( Record 30-39), sought to be proved ( Record pp. 78- 
957) and argued by all parties upon the motions for judg¬ 
ment ( Record, pp. 597-763) the government’s theory of its 
case, as a matter of law, was unsound. Put another way, 
the Court held that all the facts charged did not amount 
to a violation of the Sherman Act. Nowhere in the trial 
judge’s opinion from the bench is there a mention of burden 
of proof. The following excerpt therefrom typifies the 
entire holding (App. 47-8): 
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“The facts of the matter are that the defendants, 
who are real estate men, have entered into voluntary 
association for the purpose of bettering the conduct 
of their business, and after entering such associations 
they still continue their individual business in full com¬ 
petition with each other, and that the associations 
themselves, as associations, do no business whatever, 
but are simply a means by and through which the 
individual members who have become thus associated 
are the better enabled to transact their business; to 
maintain and uphold it in the proper way; and to 
create methods of preserving integrity amongst the 
members of the association. 

“In my view the charges of a real estate broker bn 
account of his personal services are nothing more than 
charges for aids or facilities furnished to clients where¬ 
by their objects may be the more easily and readily 
accomplished. It is my view that charges or commis¬ 
sions of real estate brokers in the District of Columbia 
are based on personal services performed for clients, 
and their effect in the sale of real estate are not di¬ 
rectly connected with or form a part of interstate com¬ 
merce in the District of Columbia, because I feel that 
charges for services of this character and nature do 
not immediately touch upon or act upon nor do they 
directly affect the sale of real estate in the District of 
Columbia. 

“Of course indirectly and as an incident they may 
enhance the cost to the owner of real estate, or they 
may add to the price paid by the purchaser, but they 
are not, in my opinion, charges which are directly laid 
upon real estate itself. Rather are they charges for 
facilities given or provided to clients in the course of 
the sale of real estate. 

“Here in this case the conspiracy condemned by the 
statute is one whose direct and immediate effect is a 
restraint upon trade or commerce in the District of 
Columbia. As I say, charges for such facilities, in my 
opinion, are not restraints upon the trade or commerce;, 
although, as I have indicated, the total cost of selling 
the real estate may be increased. ’ * 

The trial judge relied upon Hopkins v. United States^ 
171 U. S. 578 (1898) and State v. Duluth Board of Trade ^ 

I 





107 Minn. 506 (1909) to hold as a matter of law, not upon 
any issue of degree of proof of facts, that the facts proved 
showed no conspiracy in restraint of trade under Section 
3 of the Sherman Act(15U. S. C. A. § 3). Opinion, Crim¬ 
inal Action No. 950-47 (App. 48-50). That issue of law is 
identical with the one presented by the complaint in this 
action and the Appellee and these Appellants are bound by 
the prior final determination of this issue of law. No excep¬ 
tion to res judicata based on differences in proof can be 
applicable here as this issue is one of law and was decided 
without any dependence upon whether facts had been estab¬ 
lished beyond a reasonable doubt or merely by a prepon¬ 
derance by the evidence. 

The District Court below erred in not deciding this iden¬ 
tical issue the same way upon Appellants’ motions for 
summary judgment and in failing to dismiss the complaint 
with prejudice. Upon a question of res judicata neither 
the trial court nor an appellate court should consider 
whether or not, if the issue were before it for decision for 
the first time, it would have so decided. Even erroneous 
decisions are res judicata; any other rule would make the 
doctrine meaningless. United States v. Oppenheimer, 242 
U. S. 85 (1916); United States v. Moser, 266 U. S. 236 
(1924); Stoll v. Gottlieb, 305 U. S. 165 (1938). As the 
Supreme Court said in the Moser case, 266 U. S. at 242: 

“But a fact, question, or right distinctly adjudged in 
the original action cannot be disputed in a subsequent 
action, even though the determination was reached 
upon an erroneous view or by an erroneous applica¬ 
tion of the law.” 

Appellee, however, may urge that the oral opinion of the 
trial judge in Criminal Action No. 970-48 is not part of 
the record upon which a judge in another case may rely 
to determine what issue was determined in the prior case. 
The concurring opinion in the Gypsum case, 51 F. Supp. at 
634, considered certain cases relating to this subject such 
as United States v. Wells, 283 U. S. 102 (1931); Chapman 
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v. Bowen, 207 U. S. 89 (1907); Stone v. United States, 164 
TJ. S. 380 (1896) and Saltonstall v. Birdwell, 150 U. S. 4l7 
(1893). There are two answers to any such argument by 
Appellee: 

First, the above cited cases held no more than that the 
opinion may not be examined in order to supplement re¬ 
quired formal findings of fact. This is a far cry from 
saying that an oral opinion given from the bench and 
incorporated in the transcript of the proceedings is hot 
a part of the record and can not be looked at to deter¬ 
mine what was decided in the case. This term, the Coiirt 
of Appeals of Maryland dismissed an appeal because shch 
an opinion by the trial court had not been printed in the 
record. Platt v. Wilson, 62 A. 2d (Adv.) 191 (Md. 1948). 
In determining whether it has jurisdiction of a direct ap¬ 
peal under the Criminal Appeals Act (18 USCA § 682) the 
Supreme Court of the United States in United States v. 
Swift & Go., 318 U. S. 442 at 444 (1943), examined the 
opinion of the trial judge in the case below as reported in 
46 F. Supp. 848 in order to determine the issues ruled upon 
by the trial judge. In United States v. Wayne Pump Go., 
317 U. S. 200 at 204-6 (1942), that Court likewise examihed 
the opinion below, as reported in 44 F. Supp. 949, to deter¬ 
mine the issues decided by the trial judge. See also United 
States v. Maryland Virginia Milk Producers Asso., 93 L. 
Ed. (Adv.) 15 (1948), the record in which has been trans¬ 
ferred to this Court and is now pending as No. 10,045. j It 
might be noted in the latter case that the opinion, as heire, 
was given from the bench and incorporated in the recoird. 
The government, appellant in No. 10,045, has printed that 
opinion in its brief proper (p. 7) and in the Appendix 
(pp. 58-9). Such an opinion is properly a part of the 
record. If the Supreme Court can examine such an opinion 
to discover the issues decided, the District Court and this 
Court can do so in the instant case. 

We believe the matter is settled so far as this jurisdic¬ 
tion is concerned by the recent case of United States jv. 
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Waters, U. S. Ct. Appeals D. C., No. 9657, decided No¬ 
vember 8, 1948, wherein the nature of the trial judge’s 
ruling was decided upon an analysis of his opinion. This 
Court said, “It appears from the trial court’s ‘Memoran¬ 
dum Granting Motion for Judgment of Acquittal,’ which 
is a part of the record, that one of the motions was directed 
at the sufficiency of the third count of the indictment.” 

Secondly, even were the opinion from the bench not part 
of the record in Criminal Action No. 950-47, the remainder 
of the record therein shows that no issue of reasonable 
doubt as to facts was the basis of the granting of the judg¬ 
ment of acquittal. Being aware of the concurring opinion 
in the Gypsum case, and having in mind that that opinion 
had stated that a directed verdict formed a basis of res 
judicata if in the nature of a ruling on a demurrer to the 
evidence, the acquitted Appellants made it clear to the 
trial judge that they were asking for such a ruling. Coun¬ 
sel for Appellant National Association of Real Estate 
Boards in making the motion, in which counsel for Appel¬ 
lant Washington Real Estate Board joined, stated (App. 
44): 

“Mr. Whiteford: If Your Honor pleases, in behalf 
of the National Association I make this motion for a 
judgment of acquittal. 

“The National Association of Real Estate Boards 
move for a judgment of acquittal on the ground that 
no substantial evidence has been adduced against the 
said defendant upon which a reasonable mind could 
infer guilt beyond a reasonable doubt. 

“The National Association makes the same motion 
on the ground there has been no showing of any viola¬ 
tion of the Sherman Act. 

“In this last aspect, the motion is in the nature of 
a demurrer to the evidence. 

“7 may say at the outset that I file this motion in 
this form as seemingly required by the Circuit Court 
in the Gypsum case which is referred to, having in 
mind that a motion granted on those grounds would 
amount to res judicata so far as the equity suit is 
concerned.” (Emphasis added). 
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As the oral argument upon that motion progressed ( Record, 
pp. 598-763) it became evident that the case was to turn 
upon a point of law. The government in closing its argu¬ 
ment stated as much (App. 45): 

“ [Mr. Kramer] In conclusion, if Your Honor please, 
I want to say once more with the exception of the 
intent and purpose of the Committee on Rates, Rules 
and Customs, with that exception I don’t think that 
Brother Whiteford and I have any dispute about the 
facts in this case. I think Your Honor is presented 
with a question of law which is pretty neatly tied up 
with the considerations a/nd that is: Is an agreement 
by each member of an association in the District of 
Columbia with a third party to abide by whatever 
rates of commissions that association establishes an 
agreement, a price fixing agreement in restrict of 
trade? We say it is and we say it is for that vety 
same reason that the Court said it was in the Gypsum 
case.” (Emphasis added). 

| 

The granting of the motions alone, after those two state¬ 
ments, shows from the record that the trial court’s ruling 
was in the nature of a ruling upon demurrers to the evi¬ 
dence. Thus entirely apart from the trial judge’s opinion, 
which is sufficient in itself, the rest of the record reveals 
the kind of case Mr. Justice Stephens had in mind which 
led him in the Gypsum case to write a twenty-four page 
concurring opinion to point out the limits of the majority’s 
ruling, so that such a case would not be improperly de¬ 
cided on the basis of the overly broad statements in the 
majority opinion. Here is a case in which it is possible to 
tell from the record, either with or without the trial judge’s 
opinion, that the issue of burden of proof beyond a reason¬ 
able doubt was not the basis of the judgment, so that t]ae 
one exception to res judicata is not applicable. 

j 

Possible counter-arguments by Appellee. 

To avoid, perhaps, the necessity of a reply brief, it might 
be well "to consider two arguments which Appellee might 
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raise to the application of the doctrine of res judicata in 
the instant case, first, that the law has already been deter¬ 
mined in this jurisdiction, and, second, that the Sherman 
Act itself demands that the doctrine not apply. 

Appellee may urge that the majority opinion in United 
States v. United States Gypsum Co., 51 F. Supp. 613 (D. C. 
D. C. 1943) is determinative. It is not. The decision was 
in the District Court and is not, of course, binding upon 
this Court. The majority opinion is only pertinent, there¬ 
fore, to the extent it is persuasive in its reasoning. The 
opinion relied mainly upon Helvering v. Mitchell, 303 U. S. 
391 (1938) and similar cases which involved jury verdicts. 
As Mr. Justice Stephens pointed out in his concurring 
opinion, 51 F. Supp. at 639, the majority failed to consider 
the difference between a jury verdict and the ruling of the 
court upon what is now a motion for judgment of acquittal. 
This Court should not be persuaded by the reasoning of the 
majority in view of the full examination of its deficiencies 
contained in the concurring opinion. Rather the full treat¬ 
ment of the paramount question in that case by the con¬ 
curring opinion recommends the latter to the attention of 
this Court. 

Moreover, the facts of the Gypsum case differed mate¬ 
rially from the instant one. First, the opinion, even had 
Mr. Justice Stephens felt he could examine it, did not clearly 
show, as here, the ground of the decision, Id. 633-4. Sec¬ 
ondly, the ruling in the Gypsum case "was not shown by the 
record apart from the opinion to be in the nature of a 
ruling on a demurrer to the evidence, as does the record in 
the instant case. 

Appellee may also urge that since both a civil and a 
criminal remedy are provided by sections 1-4 of the Sher¬ 
man Act (15 USCA § 1-4) Congress intended the govern¬ 
ment in a civil action to proceed even if the criminal action 
was lost. This argument entirely begs the question, since 
Congress obviously only intended the government to have 
concurrent remedies if there had been a violation of the 
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Sherman Act. See Standard Sanitary Mfg. Co. v. United 
States, 226 U. S. 20 (1912). But where there is no viola¬ 
tion, remedies become immaterial. That the Appellee might 
have obtained both civil and criminal relief had it beeh 
determined that there had been a violation, does not sup¬ 
port the proposition that Appellee should be given ab 
opportunity to re-litigate here their entire cause of action. 

A question of fairness. 

In closing it might be observed that had the Government 
prevailed in Criminal Action No. 950-47, it could have 
pleaded that fact in this action and obtained a judgment 
in its behalf without a re-trial. Local 167 v. United States\ 
supra, 291 U. S. 293 (1934). Only the accident that most 
acquittals are by general jury verdict, so that there is a 
possibility that a different degree of proof was used, pre+ 
vents application of the rule of mutuality inherent in the 
doctrine of res judicata. Bigelow v. Old Dominion Copper; 
Co., 225 U. S. Ill, 127 (1912); Ingersoll v. Coram, 211 U. Sj 
335, 364 (1908); Litchfield v. Goodnow, 123 U. S. 549 
(1887); Davis v. First National Bank, 139 Tex. 36, 161; 
S. W. 2d 467, 144 ALR 1 (1942). When a court can, from 
the record in the prior case, eliminate that bare possibility 
that the prior acquittal was based on reasonable doubt al-i 
though the facts were established by a preponderance of 
the evidence, considerations of fair play demand that it 
do so. 

m. 

Conclusion. 

It is respectfully urged that this Honorable Court has 
jurisdiction of this appeal. The judgment in Criminal 
950-47, for the reasons stated, was res judicata of the cause 
of action herein, and of the determinative issue of law 
raised by the complaint. This Honorable Court should! 
reverse the order appealed from and remand the cause to 
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the District Court with instructions to dismiss the com¬ 
plaint with prejudice. 

Respectfully submitted, 

Roger J. Whiteford, 

John J. Wilson 
Jo V. Morgan, Jr., 

Attorneys for Appellants Na¬ 
tional Association of Real 
Estate Boards and Herbert 
U. Nelson. 

William E. Leahy, 

William J. Hughes, Jr., 

Ben Ivan Melnicoff, 

Attorneys for AppellarU Wash¬ 
ington Real Estate Board 
and individual Appellants 
other than Herbert U. Nelson 
and J. Hawley Smith. 

Walter M. Bastian, 

A. K. Shepe, 

Attorneys for Appellant J. 
Hawley Smith. 



















INDEX TO JOINT APPENDIX. 


Page 

Complaint. 2 

Supplemental Answer of the National Association of 

Real Estate Boards and Herbert U. Nelson. 13 

Motion for Summary Judgment under Rule 56 by de¬ 
fendants National Association of Real Estate 

Boards and Herbert U. Nelson. 16 

Supplemental Answer of the Washington Real Estate 
Board and individual defendants other than Her¬ 
bert U. Nelson and J. Hawley Smith.'. 16 

Motion for Summary Judgment under Rule 56 by de¬ 
fendants other than Herbert U. Nelson and J. 

Hawley Smith. 21 

Affidavit in Opposition to Defendants’ Motions for 

Summary Judgment. 22 

Order of Justice Goldsborough dated July 16, 1948... 23 

Notice of Intention to Apply for Allowance of Special 

Appeal. 23 

Indictment (Criminal Action No. 950-47). 25 

Appearance of Roger J. Whiteford and John J. Wilson 

(Criminal Action No. 950-47). 34 

Appearance of William E. Leahy (Criminal Action No. 

950-47). 35 

Motion of Defendant National Association of Real Es¬ 
tate Boards for Judgment of Acquittal (Criminal 

Action No. 950-47). 35 

Jacket Entries (Criminal Action No. 950-47). 36 

Docket Entries (Criminal Action No. 950-47). 38 

Excerpts from Testimony and Proceedings (Criminal 

Action No. 950-47). 41 

Excerpts from Proceedings (Civil Action No. 3472-47) 51 

















IN THE 


I 

i 


United States Court of Appeals j 


For the District of Columbia Circuit. 

j 

i 

--.— 

i 


No. 9956. 

I 


National Association of Real Estate Boards, Washington 
Real Estate Board, Herbert U. Nelson and J. Gar¬ 
rett Beitzell, Lewis T. Breuninger, Lewis F. Col¬ 
bert, S. Dolan Donohoe, C. H. Hillegeist, Edward K. 
Jones, William L. Lebling, S. Miles Montgomery, 
F. Moran McConihe, William L. Orem, Jr., Thomas 
W. Sandoz, J. Hawley Smith, Raymond M. Taylor, D'e 
Vere R. Weedon and Carey Winston, Individually and 
as Representing a Class Consisting of All Members of 
Washington Real Estate Board, Appellants , 

i 

V. I 

United States of America, Appellee . 
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818 Filed Aug 27 1947 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3472-’47 


United States of America, Plaintiff, 

v. 

National Association of Real Estate Boards, Washington 
Real Estate Board, Herbert U. Nelson, and J. Gar¬ 
rett Beitzell, Lewis T. Breuninger, Lewis F. Col¬ 
bert, S. Dolan Donohoe, C. H. Hillegeist, Edward K. 
Jones, William L. Lebling, S. Miles Montgomery, 
F. Moran McConihe, William L. Orem, Jr., Thomas 
W. Sandoz, J. Hawley Smith, Raymond M. Taylor, 
DeVere R. Weedon, and Carey Winston, Individually 
and as Representing a Class Consisting of All Mem¬ 
bers of Washington Real Estate Board, Defendants. 

Complaint for Violation Anti Trust Law 

The United States of America, plaintiff, by its attorneys, 
acting under the direction of the Attorney General of the 
United States, brings this civil action against the defend¬ 
ants above-named and complains and alleges, upon infor¬ 
mation and belief, as follows: 

Jurisdiction and Venue. 

1. This complaint is filed and these proceedings are insti¬ 
tuted against the above-named defendants under Section 4 
of the Act of Congress of July 2, 1890, c. 647, 26 Stat. 209, 
as amended, entitled “An Act to protect trade and com¬ 
merce against unlawful restraints and monopolies,” said 
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Act being commonly known as the “Sherman Act,” in 
order to prevent continued violations by said defendants, 
as hereinafter alleged, of Section 3 of the Sherman Act. 

2. The defendant Washington Real Estate Board (here¬ 
inafter referred to as “Washington Board”) is an inhabi¬ 
tant of the District of Columbia. National Associ- 

819 ation of Real Estate Boards (hereinafter referred 
to as “National Association”) is a corporation that 
transacts business and is found within the District of 
Columbia. Each of the individuals named as defendant 
herein is an inhabitant of or is found in the District of 
Columbia. 

Description of Defendants. 

I 

3. Defendant National Association is a corporation 
organized in 1908 and existing by virtue of the laws of the 
State of Illinois. It is a national trade association com¬ 
prised of (1) approximately 28,000 real estate brokers and 
others affiliated with real estate business throughout the 
United States including the District of Columbia, apd 
(2) approximately 800 local associations of real estate 
brokers and others affiliated with the real estate business 
throughout the United States including the District of 
Columbia. Defendant Herbert U. Nelson is and has been 
for many years Executive Vice-President and Executive 
Secretary of defendant National Association. 

4. Defendant Washington Board is a corporation organ¬ 
ized in 1928 and existing by virtue of the laws of the Dis¬ 
trict of Columbia. It is a successor to an unincorporated 
association of real estate brokers known as Real Estate 
Brokers Association of Washington City, D. C., organized 
in the District of Columbia in 1913. Said Washington 
Board is a trade association with a membership consisting 
of approximately 250 real estate brokers and others affil¬ 
iated with the real estate business, including several bank^, 
building and loan associations, life insurance companies, 
and title companies, all doing business in the District of 
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Columbia. Washington Board and all members thereof 
are members of the National Association. 

5. Except for defendant Nelson each of the individual 
defendants named in this complaint is and has been a mem¬ 
ber of the Board of Directors of the Washington Board 
and is associated with a real estate brokerage firm or 
financial institution that is a member of the Washington 
Board. 

820 6. All of the present members of the Washington 

Board, other than those members specifically named 
herein as defendants, are hereby sued as a class. They 
constitute a class of persons having identical interests in 
the subject matter of this action and are so numerous as to 
make it impractical to bring them all before the court. 
Insofar as the character of the right sought to be enforced 
against them by this action is several, the questions of law 
and fact affecting their several rights are common and com¬ 
mon relief is sought against them. The joinder of the 
Washington Board and those of its members hereinbefore 
specifically named as parties defendant, will fairly insure 
the adequate representation of all other members of the 
Washington Board. 

7. Various persons not made defendants herein partici¬ 
pated as co-conspirators with the defendants in the offenses 
hereinafter charged, and performed acts and made state¬ 
ments in furtherance of the effectuation thereof. These co¬ 
conspirators include (a) those who have been officers and 
members of the Washington Board and individuals who, 
from time to time, acted as the representatives of the 
members in meetings and other activities of the Washing¬ 
ton Board, and (b) those who have been officers, directors 
and members of committees of the National Association. 

Nature of Trade and Commerce. 

8. In 1946, approximately 19,000 parcels of real estate 
were sold and many thousands of leases of real property 


were made in the District of Columbia. Members of the 
defendant Washington Board have been and now are 
engaged in acting as agents for the sale, exchange, lepse, 
and management of real estate for a commission or fee in 
the District of Columbia. These members control at least 
50% of the total volume of said trade and commerce in the 
District of Columbia. 

821 9. Due to the transient nature of a large percent¬ 

age of the population of the District of Columbia, a 
particular parcel of real estate or apartment may be sold, 
leased, or rented by a broker to a great number of pur¬ 
chasers, lessees or tenants within a short period of tiihe. 
A brokerage commission or fee is realized from each spch 
sale or lease. j 

i 

10. Under present market conditions the demand for 
residential and commercial properites in the District of 
Columbia is greater than the available supply. Purchasers 
or tenants are readily available to brokers acting as agepts 
for the sale or rental of residential and commercial prop¬ 
erties in the District of Columbia. The compensation of 
said brokers is in the form of a commission determined by 
a percentage of the sales or rental price regardless of the 
nature and amount of services rendered by said brokers.: 

Offenses Charged. 

11. For many years up to and including the date of filing 
this complaint, the defendants and others have been and 
now are engaged in a combination and conspiracy to re¬ 
strain the trade and commerce of the District of Columbia 
in the sale, exchange, lease and management of real prop¬ 
erty and the improvements thereon, all in violation of Sec¬ 
tion 3 of the Act of Congress of July 2, 1890, as amended, 
entitled “An Act to protect trade and commerce against 
unlawful restraints and monopolies,” commonly known ps 
the Sherman Act. Said unlawful combination and con¬ 
spiracy is continuing and will continue unless the relief 
hereinafter prayed for in this complaint is granted. 
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12. By agreeing to observe and by observing the Consti¬ 
tution, By-Laws, Code of Ethics, and other rules of the 
Washington Board and of the National Association, as 
amended from time to time, and by performing the acts 
and engaging in conduct hereinbefore and hereinafter 

alleged, the defendants and their co-conspirators 
822 have continuously planned and acted together to dis¬ 
courage members of the Washington Board from 
charging rates of commission other than those fixed by said 
Washington Board. 

13. The aforesaid combination and conspiracy, and the 
acts, agreements and understandings which formed a part 
of and were used in effectuation thereof, have been carried 
out by divers means and methods including those herein¬ 
after described. 

A. Commission Rate Fixing Generajlly. 

14. For many years prior to January 1,1947 the National 
Association had a Committee on Rates, Rules and Customs. 
One of the purposes of said Committee was to raise broker¬ 
age commission rates and achieve uniformity in said rates 
throughout the United States including the District of 
Columbia. Said Committee made studies of brokerage 
commission rates prevailing in various States of the United 
States and in the District of Columbia, and thereafter 
initiated a plan to raise rates of commission charged by 
various members of the National Association throughout 
the United States, including those doing business in the 
District of Columbia, and to achieve uniformity in those 
rates. 

15. In accordance with the recommendations of the 
National Association, the Washington Board, as herein¬ 
after set forth, increased the rates established in its 
schedule of commissions. 

16. Members of the Washington Board agree as a condi¬ 
tion of membership in the National Association to abide by 


I 


the Code of Ethics of the National Association. Article 9 

! 

of this Code requires each member of each local real estate 
board, including the Washington Board, to observe fhe 
schedule of commissions established by the local board of 
which each is a member. i 

i 

823 17. Article 14 of the Constitution and By-Laws of 

the Washington Board provides that said Board may 
adopt specific rules of practice or “ethics” and that any 
such rules, when adopted, are binding on each member. In 
accordance with this provision, the Washington Board has 
adopted a schedule of commissions which fixes the standard 
rates of commissions to be charged by its members for act¬ 
ing as agents in the sale, exchange, lease and management 
of real property in the District of Columbia. 

18. Section 3 of the Code of Ethics of the Washington 
Board provides: 

i 

Brokers should maintain the standard rates of commis¬ 
sion adopted by the Board and no business should be 
solicited at lower rates. 

All members of the Washington Board agree and ha^e 
agreed as a condition of membership to abide by this Code 
of Ethics, and in accordance therewith, said members 
adhere and have adhered to the schedule of commissions 
established by the Washington Board. 

19. On February 16, 1943 the schedule of commissions, 
which had been in effect for several years, was revised by 
the Washington Board and the members thereof agreed tb 
adhere and have generally adhered to the new' schedule. 
This revised schedule substantially increased the commis¬ 
sion rates required to be charged by the members of said 
Washington Board. 

B. Commission Rate Fixing on Sales of Real Estate, j 

20. The schedule of commissions of the Washington 
Board wdiicli had been in effect prior to February 16, 1945 

! 

I 


j 

i 
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required each of its members, when acting as agent in the 
sale of real estate in the Washington city area, which in¬ 
cluded most of the District of Columbia, to charge a rate 
of commission of 5% on the first $5,000 of the sales price, 
and an additional 3% on the excess above $5,000. 

824 21. On February 16, 1943 a new schedule increas¬ 

ing these rates was approved at a special meeting of 
the Washington Board. This schedule provided in part as 
follows: 

The commission on all sales of real estate within the Dis¬ 
trict of Columbia shall be 5% of the sales price up to and 
including $50,000 and 3% on the excess above $50,000. 

22. In addition to the provisions in the schedule fixing 
rates of commission on sales of real estate, the Washington 
Board issues a standard form sales contract which is gen¬ 
erally used by real estate brokers in the District of Colum¬ 
bia. This contract contains the following provision with 
respect to rates of commission: 

The seller agrees to pay to Agent the regular rate of com¬ 
mission fixed by the Washington Real Estate Board. 

C. Commission Rate Fixing on Exchange of Real Estate. 

23. For several years prior to February 16, 1943 the 
schedule of commissions adopted by the Washington Board 
required its members when acting as agents in the exchange 
of real property in the city area of the District of Columbia 
to charge each owner a rate of commission of 2 J /4% of the 
exchange price of the lower valued property, with an addi¬ 
tional charge against the owner of the higher valued prop¬ 
erty for the excess at the rate of 3%. 

24. The new schedule which was approved on February 
16, 1943 provided in part as follows: 

In the exchange of real estate within the District of 
Columbia, a commission shall be charged each owner, at 
the rate of 2 1 /o% of the exchange price of lower valued 
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property, with an additional charge against the owner of 
the higher valued property for the excess at the rate of 5% 
up to and including $50,000 and 3% for the amount above 
$50,000 if located within the District of Columbia. 

I 

D. Commission Rate Fixing on Leases. 

25. The schedule of commissions adopted by the Wash¬ 
ington Board in or about 1931 fixed the rate of 

825 commission to be charged by a member broker for 
securing a tenant or negotiating a lease for busi¬ 
ness properties, where the broker did not collect the rent or 
manage the property, at one half of the first month’s rent 
if the term of the lease was less than two years, and at 
2V2% of the gross total rent for the entire term of the 
lease for leases of two years or longer. Where the lease 
was in excess of twenty-one years, the rate of commission 
was fixed at 2 2 /£% of the gross rental for the first twenty- 
one years, 1% for the next twenty-one years, and *4% for 
any additional period. The commissions for the sale of a 
lease was fixed at 10% on the first $50,000 and 5% on the 
balance. This schedule of commissions further fixed the 
rate of commission for securing a tenant or negotiating a 
lease for residential properties, where the broker did not 
collect the rent or manage the property, at one half of the 
first month’s rent where the term of the lease was less than 

I 

two years, and 2*4% of the gross total rent for the entire 
term where the lease was two years or longer. 

26. The schedule of commissions of the Washington 
Board now in effect fixes the following rates of commission 
to be charged by a member broker for securing a tenant 
or negotiating a lease for business properties where the 
broker does not collect the rent or manage the property: j 

1. Monthly tenancy: One-half of first month’s rent. 

2. Leases: One year: 5%. 

3. Leases: Term 

First year 5% 

Next 20 years 2^% 


! 


I 
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Next 21 years 1% 

Next 21 years y>% 

Any period beyond 21 years *4% 

Said schedule of commissions now in effect fixes the fol¬ 
lowing commission rates with respect to percentage 
leases: 

826 5. Percentage leases: With minimum guarantee the 

commission shall be 5% for the first year and 2 y>% 
of the minimum rental for the next 20 years of the lease, 
payable at time lease is signed. In event lessee pays addi¬ 
tional rentals over and above minimum guaranteed rental, 
the broker shall at the time of payment of such rentals be 
entitled to additional commissions of 5% of amount 
collected. 

Without minimum guarantee the commission shall be 5% 
of the total rentals for the full term of the lease, payable 
at the time of payment of such rentals. 

Said schedule fixes the rate of commission for the sale of a 
lease of a business at 10% on the first $50,000 and 5% on 
the excess over $50,000. Said schedule of commissions fixes 
the rates for securing a tenant or negotiating a lease for 
residential properties, where the member broker does not 
collect the rent or manage the property, at one-half of the 
first month’s rent for a monthly tenancy or lease for one 
year, and for a lease exceeding one year at 5% for the first 
year and thereafter 2*4% of the gross rent for the balance 
of the term of the lease. 

E. 

Commission Rate Fixing on Management of Real. Estate. 

27. The schedule of commissions fixes the rate of com¬ 
mission for collection of rents and management of commer¬ 
cial and residential properties as follows: 

The commission for collection of rents and management 
of property shall be 5% of the gross rent, payable as col¬ 
lected, for all classes of property up to $100,000 annually. 
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1 

i 

I 

| 


This provision shall apply not only to the original lease but 
to any extensions or renewals thereof, or where the lessee 
remains in possession beyond the term of the original leas^. 


On an individual building or project where the gross 
annual rental exceeds $100,000.00 commission on the excess 
shall be subject to agreement. 

Minimum commission on all rentals under $20 per month 
shall be $1.00. 


827 Effects of Offenses Charged. 

28. The aforesaid combination and conspiracy, 
agreements, understandings and concert of action herein¬ 
before alleged, have had, as intended by the defendants, 
the following effects: | 

(a) Competition between the individual defendants 
(other than Nelson) in determining fees to be charged fot* 
selling, exchanging, leasing and managing real property 
and the improvements thereon in the District of Columbia 
has been eliminated. 

(b) The amounts paid for commissions to brokers for the 
sale of houses in a large part of the District of Columbia 
have increased 25% to 50%. 

i 

(c) The activities and business policies of real estat^ 

brokers engaged in selling, exchanging, leasing and manj 
aging real property and the improvements thereon in the 
District of Columbia have been actively and effectively 
restricted and dominated. j 

i 

Prayer. 

i 

Wherefore, plaintiff prays: 

1. That the acts of the defendants hereinbefore described 
constitute a combination and conspiracy in restraint of 
trade and commerce of the District of Columbia in viola- 

i 

tion of Section 3 of the Sherman Act. 

2. That each and every provision of the Constitution^ 
By-Laws, Code of Ethics, or other rules and regulations of 


i 

i 


l 
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the National Association which in any way requires, di¬ 
rectly or indirectly, that members of Washington Board 
adhere to rates or schedules of commission established by 
the Washington Board or the National Association be 
declared illegal, null and void and in violation of the 
Sherman Act. 

3. That each and every provision of the Constitution, 
By-Laws, Code of Ethics, or other rules and regulations of 
the Washington Board which establishes any schedule of 
commissions or fixes any rates of commission or other fees 
to be charged by its members be declared illegal, null and 
void and in violation of the Sherman Act. 

828 4. That the defendants and each of them, and each 

and all of their respective officers, directors, man¬ 
agers, agents, employees, and all persons acting or claim¬ 
ing to act on behalf of them, or any of them, be perpetually 
enjoined individually and collectively, from further en¬ 
gaging in, agreeing to perform, or in fact performing, said 
conspiracy or any part thereof, or any other conspiracy of 
like character or effect, or any of the acts, agreements, 
understandings, or concert of action described in this 
complaint. 

5. That the plaintiff have such other, further, general 
and different relief as the case may require and the Court 
may deem just and proper in the premises. 

6. That the plaintiff recover its taxable costs. 

Dated: Washington, D. C. 

August , 1947 

Victor H. Kramer 
Herbert N. Maletz 
Special Assistants to the 
Tom C. Clark Attorney General 

Attorney General 
JOHX F. SONNETT 

Assistant Attorney General 
G. Morris Fay 

United States Attorney 

• ••••••••• 
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829 Filed Jul 6 1948 j 

Supplemental Answer of the National Association of Real 
Estate Boards and Herbert U. Nelson 

i 

Comes now the National Association of Real Estate 
Boards and Herbert U. Nelson, by their attorneys, without 
waiving any of the defenses in the original answer herein 
filed but supplementing the answer filed on December 1, 
1947, and further answering the complaint, allege: 

For a First Defense 

1. On August 27, 1947, an indictment was returned in 
the District Court of the United States for the District of 
Columbia against the defendants, the National Association 
of Real Estate Boards and the Washington Real Estate 
Board, by Criminal No. 950-47. The indictment is incor¬ 
porated herein by reference and made a part hereof as 
though the same were fully set forth herein. A copy thereof 
is attached hereto as Exhibit “A”. 

2. The defendants named in said indictment plead not 
guilty to the matters therein charged and subsequent to the 
filing of the original answers by the defendants herein, the 
National Association of Real Estate Boards and the Wash¬ 
ington Real Estate Board, the said defendants named in 
said indictment were tried thereon before the District 

Court of the United States for the District of C<j>- 

830 lumbia and a jury from May 24, 1948, to June 4, 
1948. At the close of the testimony offered by the 

Government, both defendants moved for judgment of ac¬ 
quittal, the motion of the defendant National Association 
of Real Estate Boards being attached hereto and made a 
part hereof by reference and being Exhibit “B”. After 
argument upon said motion the Presiding Justice of the 
District Court on June the 4th, 1948, granted the motions 
made by both defendants for a judgment of acquittal in 
the nature of a demurrer to the evidence. The Court’s 
Opinion in ruling upon the said motion is attached hereto 


I 


i 

I 
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as Exhibit “C” and made a part hereof by reference as 
fully to the same extent as if fully set forth herein. 

3. The alleged combination and conspiracy referred to in 
said indictment is the same alleged combination and con¬ 
spiracy which is alleged in the complaint herein. The two 
corporate defendants are the same in both cases with the 
addition of one officer, to-wdt, Herbert U- Nelson, as Execu¬ 
tive Vice President of the defendant National Association 
of Real Estate Boards, and the officers and directors of the 
Washington Real Estate Board being added as defendants 
in the complaint herein. All of the acts and things com¬ 
plained of in the complaint herein are and were the same 
acts and things complained of in the indictment aforesaid. 

4. The adjudication of the District Court of the United 
States for the District of Columbia and the judgment of 
acquittal rendered in favor of the defendants National As¬ 
sociation of Real Estate Boards and the Washington Real 
Estate Board in said criminal case, as hereinbefore set 
forth, are res adjudicata and said judgment is a bar to the 
maintenance of this suit. 

For a Second Supplemental Defense 

The defendants, the National Association of Real Estate 
Boards and Herbert U. Nelson, by their attorneys, say 
that they are informed and believe and therefore 
831 allege that on, to-wit, June 22, 1948, the defen¬ 
dant, the Washington Real Estate Board, revoked 
its schedule of commissions and by-laws with respect 
thereto which had been suspended on September the 25th, 
1947, and by its Board of Directors promulgated a stan¬ 
dard or schedule of commissions which were stated to be 
in the public interest and for its guidance. The said sug¬ 
gested schedules are advisory and in no way obligatory 
on the members of the Washington Real Estate Board. 
Further the defendants are advised that on June 22, 1948, 
the Board of Directors of the Washington Real Estate 
Board by unanimous resolution rescinded its Code of Ethics 
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and substituted different standards of practice. The said 
standards of practice contained no provision similar to 
Article 3 of the Code of Ethics to the effect that the broker 
should maintain the standard rates of commission adopted 
by the Board and no business should be solicited at lower 
rates. As to Article 9 of the Code of Ethics of the Na¬ 
tional Association, defendant avers that the said article 
is not mandatory in character but merely expresses a 
policy as in practice has always been construed. These 
defendants therefore say that such action of the Washing¬ 
ton Real Estate Board renders the entire contention of the 
Government in this case moot and therefore there is no just 
issue for cause of action and the complaint herein should 
be dismissed. 

Wherefore, the defendants pray that the complaint 
herein be dismissed with costs. 

Roger J. Whiteford 
John J. Wilson 
Jo V. Morgan, Jr. 

815—15th Street, N.W. 
Attorneys for Defendants j 
National Association of 
Real Estate Boards and 
Herbert U. Nelson. 

The filing of this supplemental answer is 
consented to: but without admitting any of the 
facts pleaded therein. 

Victor H. Kramer 
Herbert N. Maletz 

Special Assistants to the Attorney General. 


[The exhibits attached to this Supplemental Answer are 
omitted here since they are printed elsewhere in this Api- 
pendix. They consist of: (A) Indictment in the criminal 
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action, Page 25 hereof, (B) Motion for Judgment of Ac¬ 
quittal, Page 35 and (C) the Opinion, Pages 47-51]. 

*••#•••••• 

849 Filed Jul 6 1948 

Motion for Summary Judgment Under Buie 56 

Come now the defendants, the National Association of 
Peal Estate Boards and Herbert U. Nelson, by their coun¬ 
sel, and move for a summary judgment upon the basis of 
the defenses contained in the supplemental answer filed 
herein. 

Roger J. Whiteford 
John J. Wilson 
Jo V. Morgan, Jr. 

815—15th Street, N.W. 
Attorneys for Defendants 
National Association of 
Real Estate Boards and 
Herbert U'. Nelson. 

****•••••• 

850 Filed Jul 7 1948 

Supplemental Answer of Washington Real Estate Board 
and Individual Defendants Other Than Herbert U. 
Nelson and J. Hawley Smith 

Come now the Washington Real Estate Board and the 
individual defendants herein, other than Herbert U. Nel¬ 
son and J. Hawley Smith, by their attorneys, William E. 
Leahy and William J. Hughes, Jr., and without waiving 
their defenses in their Answer already filed but supple¬ 
menting their said Answer filed herein December 1, 1947, 
and further answering the complaint, allege: 

First Supplemental Defense 

1. On August 27, 1947, an indictment was returned in 
the District Court of the United States for the District of 
Columbia against the defendants The National Association 
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of Real Estate Boards and the Washington Real Estate 
Board by Criminal No. 950-47. The indictment is incor¬ 
porated herein by reference and made a part hereof as 
though the same were fully set forth herein. A co£y 
thereof is attached hereto as Exhibit “A”. j 

2. The defendants named in said indictment pleaded not 
guilty to the matters therein charged and subsequent £o 
the filing of the original answers by the defendants herein, 
the National Association of Real Estate Boards and the 
Washington Real Estate Board, the said defendants named 

in said indictment were tried thereon before the Dis- 
851 trict Court of the United States for the District pf 

Columbia and a jury from May 24, 1948, to June 4, 
1948. At the close of the testimony offered by the Govern¬ 
ment, both defendants moved for judgment of acquittal, 
the motion of the defendant National Association of Rehl 
Estate Boards, adopted by the Washington Board, being 
attached hereto and made a part hereof by reference and 
being Exhibit “B”. After argument upon said motion the 
Presiding Justice of the District Court on June the 4th, 
1948, granted the motions made by both defendants for g 
judgment of acquittal in the nature of a demurrer to the 
evidence. The Court’s Opinion in ruling upon the said 
motion is attached hereto as Exhibit “C” and made a part 
hereof by reference as fully as if set forth herein. j 

3. The alleged combination and conspiracy referred to 

in said indictment is the same alleged combination and conf 
spiracy which is alleged in the complaint herein. The two 
corporate defendants are the same in both cases with the 
addition of one officer, to-wit, Herbert U. Nelson, as Execuj 
live Vice President of the defendant National Association 
of Real Estate Boards, and the officers and directors o^ 
the Washington Real Estate Board being added as de¬ 
fendants in the complaint herein. All of the acts and things 
complained of in the complaint herein are and were the; 
same acts and things complained of in the indictment! 
aforesaid. ! 


\ 
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4. The adjudication of the District Court of the United 
States for the District of Columbia and the judgment of 
acquittal rendered in favor of the defendants National As¬ 
sociation of Real Estate Boards and the Washington Real 
Estate Board in said criminal case, as hereinabove set 
forth, are res adjudicata and said judgment is a bar to the 
maintenance of this suit. 

Second Supplemental Defense 

5. On September 30, 1947, the Washington Real Estate 
Board at its annual meeting suspended the operation of 
the Schedule of Standard Commissions and Paragraph 1, 

Section 3, of the Code of Ethics until the present 
852 litigation was disposed of. On June 22,1948, a Spe¬ 
cial Meeting of the membership of the Washington 
Real Estate Board, after due notice in accordance with 
its constitution and by-laws, was called for the purpose 
of amending and revising the constitution and by-laws as 
outlined in a notice to the members dated June 9, 1948. At 
the said annual meeting the members of the Board, a 
quorum being present, voted unanimously to rescind Ar¬ 
ticle 14 of the constitution and by-laws, reading as follows: 

“Rules 

The Board by a majority vote at any regular or special 
meeting may adopt specific rules of practice or ethics and 
any such rules when adopted automatically become part of 
these By-laws and are binding alike on every member, pro¬ 
vided, however, that every member shall be mailed a writ¬ 
ten notice at least ten days before the meeting, which no¬ 
tice shall contain the complete substance of the proposed 
rule.” 

and to substitute therefor the following: 

‘ 1 Standards of Peactice 

The Board of Directors may from time to time promulgate 
and publish such standards of practice, recommended 
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forms of leases, contracts of sale, and any other pertinent 
information or data for the benefit and information of the 
public and the guidance of members. ” 

6. Pursuant to the authority vested in the Board of Di¬ 
rectors by the said Article 14 as thus revised, the Board 
of Directors at a meeting on June 23, 1948, by unanimous 
resolution rescinded the Code of Ethics of the Board 
adopted September 14, .1922, and amended December 12' 
1934, and substituted therefor Standards of Practice. Aj 
copy of the Minutes of the meeting of the Board of Direc¬ 
tors of June 23, 1948, is attached hereto and made a part 
hereof as Exhibit “D”. 

7. Likewise, at the said meeting of the Board of Direc-i 
tors of June 23, 1948, the said Board acting under the au-i 
thority of Article 14 of the Constitution and By-Laws, as 
revised at a meeting of the members June 22, 1948, re-- 
scinded the Schedule of Standard Commissions in its en4 
tirety and adopted a new Schedule of Standard Commis^ 
sions which is contained in Exhibit “D” attached hereto 
and made a part hereof. The said “Standards of Pracn 
tice” and “Schedule of Standard Commissions” are ip 
process of being printed for distribution to members an<^ 

the public. 

S53 8. Defendants aver that by the said actions above; 

recited the provisions of the Code of Ethics, in parn 
ticuiar Paragraph 1 of Section 3 thereof, complained of by 
plaintiff, are no longer in existence. Further, defendants; 
aver that the Schedule of Standard Commissions adopted 
by the Board of Directors at its meeting June 23, 1948, in! 
no way constitutes rate fixing, as alleged in the complaint! 
herein. 

9. As to the allegations of Paragraphs 12 and 16 of the; 
complaint herein relative to the alleged requirement o£ 
Article 9 of the Code of Ethics of the National Associa-j 
tion that defendants observe the Schedule of Fees estab-! 
lished by the local real estate boards, defendants aver that. 
Article 9 is not mandatory in character but merely expres-! 
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sive of policy and in practice has always been so con¬ 
strued. Defendants also aver that the said Schedule, con¬ 
tained in Exhibit “D” herein, shows on its face that it is 
non-mandatory in character, merely expressive of custom, 
practice and usage, and published for the guidance and 
protection of members and the public to prevent unethical 
practices. The said Schedule further shows that the Board 
has no intention or purpose in publishing it, directly or in¬ 
directly, to require any member to adhere to this Schedule 
as a fixed schedule or even to suggest such adherence, and 
that no member is bound to its observance by any provision 
of any code of ethics or any requirement of either the 
Washington Board or the National Association of Real 
Estate Boards. Further, the defendants aver that the com¬ 
mission which a broker is to receive in any transaction is 
a matter of his individual negotiation with his principal 
for whom he is acting, in each individual case, and that the 
said Schedule merely sets forth a basis on which to esti¬ 
mate fair compensation in the public interest. 

Wherefore, by reason of the foregoing, defendants aver 
that the present case is moot, that no case or controversy 
is now pending in this court, and that the prayers of the 
complaint herein cannot be granted, and the corn- 
854 plaint herein should be dismissed. 

Respectfully submitted, 

William E. Leahy 
William J. Hughes, Jr. 

821—15th St., N.W. 

Washington, D. C. 

Attorneys for Washington Real Estate Board 
and individual defendants other than 
Herbert U. Nelson and J. Hawley Smith. 

Washington, District of Columbia , ss: 

Charles J. Rush, being first duly sworn, deposes and says 
that he is the Secretary of the Washington Real Estate 
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Board, that he has read the foregoing Supplemental An 
swer and that the Statements therein made are true. 

Charles J. Rush, Secretary, 

Washington Real Estate Board 

Subscribed and sworn to before me this 6th day of Jufy, 
1948. 

Emily V. McKenzie 
Notary Public, D. C. 

My commission expires: 4/2/50. 


The filing of the Supplemental Answer herein is hereby 
consented to but without admitting the truth of any of the 
statements contained therein. i 


Victor H. Kramer 

Herbert N. Maletz I 

i 

Attorneys for Plaintiff 

• *«#•#•••!» 

i 

855 Filed Jul 7 1948 j 

Motion for Summary Judgment Under Rule 56 

Come now defendant Washington Real Estate Board 
and the individual defendants herein, other than Herbert 
U. Nelson and J. Hawley Smith, by their attorneys, Wil¬ 
liam E. Leahy and William J. Hughes, Jr., and move fof 
a summary judgment under Rule 56, Rules of Civil Prot 
cedure, upon the defenses shown by the Supplemental An T 
swer filed herein. 

William E. Leahy ! 

William J. Hughes, Jr. j 

821—15th St., N.W. 

Attorneys for Washington Real Estate Board 
and individual defendants other than 
Herbert U . Nelson and J. Hawley Smith. 


i 


i 
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Filed Jul 15 1948 

Affidavit in Opposition to Defendants’ Motions for 
Summary Judgment 

Washington, District of Columbia, ss: 

Victor H. Kramer, being first duly sworn, says that: 

(1) He is a Trial Attorney in the Department of Justice 
in charge of the preparation of this case for the plaintiff; 

(2) On August 27, 1947, an indictment was returned in 
this Court against the National Association of Real Estate 
Boards and the Washington Real Estate Board, being 
Criminal Action No- 950-47. 

(3) The defendants named in said indictment pleaded 
not guilty and were tried thereon before this Court and a 
jury. At the close of the testimony offered by the Govern¬ 
ment, both defendants moved for judgments of acquittal. 
After argument, and on June 4, 1948, the Justice presiding 
granted said motions. 

(4) The docket entry covering said order reads in its 
entirety as follows: 

“June 4— 

Defendants’ motion for judgment of acquittal is by the 
Court granted. Court directs judgment of acquittal. Jury 
discharged. (Curran, J.) (M143)” 

(5) The file jacket insofar as it relates to the said order 
reads in its entirety as follows: 

“Court directs judgment of acquittal as to each defen¬ 
dant—Jury discharged.” 

Victor H. Kramer 

Subscribed and sworn to before me 
This 13 day of July, 1948. 

Isidore Cohen 
Notary Public 

My commission expires March 1,1953. 
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857 Filed Jul 16 1948 I 

I 

Order 

I 

On motions made by all defendants under Rule 56, Rules 
of Civil Procedure, for summary judgment in favor of the 
defendants to dismiss the complaint upon the defenses 
shown by the supplemental answers filed herein, and aftier 
hearing on said motions, it is hereby 

Ordered, adjudged, and decreed that said motions fbr 
summary judgment be and the same hereby are denied. 

T. Alan Goldsborough j 

Justice 

Dated: July 16th, 1948 j 

Defendants have no objection to the form of this order. 
Wm. E. Leahy 

Wm. J. Hughes, Jr. j 

Attorneys for Washington Real Estate 
Board and individual defendants other 
than Herbert U. Nelson and J. Hawley Smith 

Jo V. Morgan, Jr. 

John J. Wilson 

Attorneys for National Association of ! 

Real Estate Boards a'nd Herbert U. Nelson 

A. K. Shipe 

Attorney for J . Hawley Smith j. 

***#•****•! 

858 Filed Jul 19 1948 j 

i 

Notice of Intention to Apply for Allowance of Special j 

Appeal j 

! 

Notice is hereby given this 19th day of July, 1948, that; 
Defendants National Association of Real Estate Boards,; 
Washington Real Estate Board, Herbert U. Nelson and 
J. Garrett Beitzell, Lewis T. Breuninger, Lewis F. Colbert, j 
S. Dolan Donahoe, C. H. Hillegist, Edward K. Jones, Wil- j 
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liam L. Lebling, S. Miles Montgomery, F. Moran Mc- 
Conihe, William L. Orem, Jr., Thomas W. Sandoz, J. Haw¬ 
ley Smith, Raymond M. Taylor, De Vere R. Weedon and 
Carey Winston, individually and as representing a class 
consisting of all members of Washington Real Estate 
Board hereby intend to apply for allowance of a special 
appeal to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the order of this Court entered on 
the 16th day of July, 1948, in favor of the Plaintiff, the 
United States of America against said Defendants Na¬ 
tional Association of Real Estate Boards, Washington 
Real Estate Board, Herbert U. Nelson and J. Garrett Beit- 
zell, Lewis T. Breuninger, Lewis F. Colbert, S. Dolan 
Donahoe, C. H. Hillegist, Edward K. Jones, "William L. 
Lebling, S. Miles Montgomery, F. Moran McConihe, Wil¬ 
liam L. Orem, Jr., Thomas W. Sandoz, J. Hawley Smith, 
Raymond M. Taylor, De Vere R. Weedon and Carey Win¬ 
ston, individually and as representing a class con- 
859 sisting of all members of Washington Real Estate 
Board. 

Roger J. Whiteford 
John J. Wilson 
Jo V. Morgan, Jr. 

Address: 815—15th St., N. W. 

Washington 5, D. C. 

Attorneys for Defendants 
National Association of Real Estate 
Boards and Herbert U. Nelson 

William E. Leahy 
William J. Hughes, Jr. 

Address: 821—15th St., N. W. 

Washington, D. C. 

Attorneys for Defendants Washington 
Real Estate Board and Individual 
Defendants other than Herbert U. 

Nelson and J. Hawley Smith . 
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i 
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Walter M. Bastian 
A. K. Shipb 

Address: National Press Building 

Washington, D. C. j 

Attorneys for Defendant J . Hawley | 
Smith. 

• # • * • • • # • • 

i 

861 Filed in Open Court Aug 27 1947 

i 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal Action No. 950-47 | 

United States of America, Plaintiff, 

l 

v. 

National Association of Real Estate Boards and j 

1 

Washington Real Estate Board, Defendants. 

Indictment 

j 

The Grand Jury charges: 

I 

Defendants 

1. National Association of Real Estate Boards (herein¬ 
after referred to as “National Association”) is hereby in¬ 
dicted and made a defendant herein. National Association 
is a corporation organized in 1908 and existing by virtue 
of the laws of the State of Illinois. It transacts business 
and is found in the District of Columbia. It is a natioiial 
trade association comprised of (1) approximately 28,000 
real estate brokers and others affiliated with the real estate 
business throughout the United States including the Dis¬ 
trict of Columbia, and (2) approximately 800 local associa¬ 
tions of real estate brokers and others affiliated with the 
real estate business throughout the United States including 
the District of Columbia. 

2. Washington Real Estate Board (hereinafter referred 
to as “Washington Board”) is hereby indicted and made 


j 

| 
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a defendant herein. Washington Board is a corporation 
organizzed in 1928 and existing by virtue of the laws of 
the District of Columbia. It is a successor to an unincor¬ 
porated association of real estate brokers known as Real 
Estate Brokers Association of Washington City, D. C., 
organized in the District of Columbia in 1913. Said Wash¬ 
ington Board is a trade association with a member- 
862 ship consisting of approximately 250 real estate 
brokers and others affiliated with the real estate 
business, including several banks, building and loan asso¬ 
ciations, life insurance companies, and title companies, all 
doing business in the District of Columbia. Washington 
Board and all members thereof are members of the Na¬ 
tional Association. 

3. The acts alleged in this indictment to have been done 
by each of the defendant corporations were authorized, 
ordered or done by the officers and directors of each of 
said corporations. 

4. Various persons not made defendants herein partici¬ 
pated as co-conspirators with the defendants in the of¬ 
fenses hereinafter charged, and performed acts and made 
statements in furtherance of the effectuation thereof. 
These co-conspirators include (a) those who have been 
officers and members of the Washington Board and in¬ 
dividuals who, from time to time, acted as the representa¬ 
tives of the members in meetings and other activities of 
the Washington Board, and (b) those who have been offi¬ 
cers, directors and members of committees of the National 
Association. 

Nature of Trade and Commerce 

5. In 1946, approximately 19,000 parcels of real estate 
were sold and many thousands of leases of real property 
were made in the District of Columbia. 

6. Members of the defendant Washington Board have 
been and now are engaged in acting as agents for the sale, 
exchange, lease, and management of real estate for a com- 
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mission or fee in the District of Columbia. These mem¬ 
bers control at least 50% of the total volume of said trade 
and commerce in the District of Columbia. 

863 7. Due to the transient nature of a large percent¬ 

age of the population of the District of Columbia, a 
particular parcel of real estate or apartment may be sold, 
leased, or rented by a broker to a great number of pur¬ 
chasers, lessees or tenants within a short period of time. 
A brokerage commission or fee is realized from each such 
sale or lease. 

8. Under present market conditions the demand for resi¬ 
dential and commercial properties in the District of Colum¬ 
bia is greater than the available supply. Purchasers or 
tenants are readily available to brokers acting as agents 
for the sale or rental of residential and commercial proper¬ 
ties in the District of Columbia. The compensation of said 
brokers is in the form of a commission determined by fi 
percentage of the sales or rental price regardless of the 
nature and amount of services rendered by said brokers, j 

Offenses Charged 

I 

9. For many years up to and including the date of the 
return of this indictment, the defendants and their cO- 
conspirators have been engaged in a combination and con¬ 
spiracy to restrain the trade and commerce of the District 
of Columbia in the sale, exchange, lease and management 
of real property and the improvements thereon, all in vio L 
lation of Section 3 of the Act of Congress of July 2, 1890, 
as amended, entitled “An Act to protect trade and com¬ 
merce against unlawful restraints and monopolies,” com¬ 
monly known as the Sherman Act, that is to say: 

10. The defendants and their co-conspirators have agreed 
upon and fixed rates of commission to be charged by th<^ 
members of the defendant corporations in the District of 
Columbia for acting as agents in the sale, exchange, lease 
and management of real property and the improvements 
thereon. 
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864 11. The aforesaid combination and conspiracy, 

and the acts, agreements and understandings which 
formed a part of and were used in effectuation thereof, 
have been carried out by divers means and methods in¬ 
cluding those hereinafter described. 

A. Commission Rate. Fixing Generally 

12. For many years prior to January 1, 1947 the Na¬ 
tional Association had a Committee on Rates, Rules and 
Customs. One of the purposes of said Committee was to 
raise brokerage commission rates and achieve uniformity in 
said rates throughout the United States including the Dis¬ 
trict of Columbia. Said Committee made studies of broker¬ 
age commission rates prevailing in various States of the 
United States and in the District of Columbia, and there¬ 
after initiated a plan to raise rates of commission charged 
by various members of the National Association through¬ 
out the United States, including those doing business in 
the District of Columbia, and to achieve uniformity in 
those rates. 

13. In accordance with the recommendations of the Na¬ 
tional Association, the Washington Board, as hereinafter 
set forth, increased the rates established in its schedule of 
commissions. 

14. Members of the Washington Board agree as a con¬ 
dition of membership in the National Association to abide 
by the Code of Ethics of the National Association. Article 
9 of this Code requires each member of each local real 
estate board, including the Washington Board, to observe 
the schedule of commissions established by the local board 
of which each is a member. 

15. Article 14 of the Constitution and By-laws of the 
Washington Board provides that said Board may adopt 
specific rules of practice or “ethics” and that any such 
rules, when adopted, are binding on each member. In ac¬ 
cordance with this provision, the Washington Board has 
adopted a schedule of commissions which fixes the stan- 
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dard rates of commissions to be charged by its menji- 
865 bers for acting as agents in the sale, exchange, lease 
and management of real property in the District <^f 
Columbia. j 

16. Section 3 of the Code of Ethics of the Washington 
Board provides: 

Brokers should maintain the standard rates of commis¬ 
sion adopted by the Board and no business should be so¬ 
licited at lower rates. \ 

All members of the Washington Board agree and have 
agreed as a condition of membership to abide by this Code 
of Ethics, and in accordance therewith, said members ad¬ 
here and have adhered to the schedule of commissions 
established by the Washington Board. 

17. On Februarv 16, 1943 the schedule of commissions, 
which had been in effect for several years, was revised by 
the Washington Board and the members thereof agreed to 
adhere and have generally adhered to the new schedule. 
This revised schedule substantially increased the commisj- 
sion rates required to be charged by the members of said 
Washington Board. 

i 

B. Commission Rate Fixing on Sales of Real Estate j 

18. The schedule of commissions of the Washington 
Board which had been in effect prior to February 16, 1943 
required each of its members, when acting as agent in the 
sale of real estate in the Washington city area, which in¬ 
cluded most of the District of Columbia, to charge a rate 
of commission of 5% on the first $5,000 of the sales price, 
and an additional 3% on the excess above $5,000. 

19. On February 16, 1943 a new schedule increasing 
these rates was approved at a special meeting of the Wash¬ 
ington Board. This schedule provided in part as follows s 

The commission on all sales of real estate within thd 
District of Columbia shall be 5% of the sales price up to' 
and including $50,000 and 3% on the excess above $50,000. 

20. In addition to the provisions in the schedule 
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866 fixing rates of commission on sales of real estate, 
the Washington Board issues a standard form sales 
contract which is generally used by real estate brokers in 
the District of Columbia. This contract contains the fol¬ 
lowing provision with respect to rates of commission: 

The seller agrees to pay to Agent the regular rate of 
commission fixed by the Washington Real Estate Board. 

C. Commission Rate Fixing on Exchanges of Real Estate 

21. For several years prior to February 16, 1943 the 
schedule of commissions adopted by the Washington Board 
required its members, when acting as agents in the ex¬ 
change of real property in the city area of the District of 
Columbia, to charge each owner a rate of commission of 
2 1 / 4% of the exchange price of the lower valued property, 
with an additional charge against the owner of the higher 
valued property for the excess at the rate of 3%. 

22. The new schedule which was approved on February 
16, 1943 provided in part as follows: 

In the exchange of real estate within the District of Co¬ 
lumbia, a commission shall be charged each owner, at the 
rate of 2 y*% of the exchange price of lower valued prop¬ 
erty, with an additional charge against the owner of the 
higher valued property for the excess at the rate of 5% 
up to and including $50,000 and 3% for the amount above 
$50,000 if located within the District of Columbia. 

D. Commission Rates Fixing on Leases 

23. The schedule of commissions adopted by the Wash¬ 
ington Board in or about 1931 fixed the rate of commis¬ 
sion to be charged by a member broker for securing a 
tenant or negotiating a lease for business properties, 
where the broker did not collect the rent or manage the 
property, at one half of the first month’s rent if the term 
of the lease was less than two years, and at 2}4% of the 
gross total rent for the entire term of the lease for leases 
of two years or longer. Where the lease was in 
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867 excess of twenty-one years, the rate of commissibn 
w’as fixed at 2^% of the gross rental for the first 
twenty-one years, 1% for the next twenty-one years, and 
%% for any additional period. The commission for the 
sale of a lease was fixed at 10% on the first $50,000 and 
5% on the balance. This schedule of commissions further 
fixed the rate of commission for securing a tenant or nego¬ 
tiating a lease for residential properties, where the broker 
did not collect the rent or manage the property, at one 
half of the first month’s rent where the term of the lease 
was less than two years, and 2^% of the gross total refit 
for the entire term where the lease was two years br 
longer. 

24. The schedule of commissions of the Washington 
Board now in effect fixes the following rates of commis¬ 
sion to be charged by a member broker for securing a 
tenant or negotiating a lease for business properties whe^e 
the broker does not collect the rent or manage the prop¬ 
erty : i 

* i 


Monthly tenancy: One-half of first month’s rent. 
Leases: One year: 5%. 

Leases: Term 

First year 

5% 

Next 20 years 

2V 2 % 

Next 21 years 

1% 

Next 21 years 

%% 

Any period beyond 21 years 

y 4 % 


Said schedule of commissions now in effect fixes the fol¬ 
lowing commission rates with respect to percentage leased: 

5. Percentage leases: With minimum guarantee th|e 
commission shall be 5% for the first year and 2 1 / 4 % of the 
minimum rental for the next 20 years of the lease, payable 
at time lease is signed. In event lessee pays additional 
rentals over and above minimum guaranteed rental, the 
broker shall at the time of payment of such rentals be 
entitled to additional commissions of 5% of amount col¬ 
lected. 

| 

I 

i 

i 
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Without minimum guarantee the commission shall be 
5% of the total rentals for the full term of the lease, pay¬ 
able at the time of payment of such rentals. 

S6S Said schedule fixes the rate of commission for the 
sale of a lease of a business at 10% on the first $50,- 
000 and 5% on the excess over $50,000. Said schedule of 
commissions fixes the rates for securing a tenant or negoti¬ 
ating a lease for residential properties, where the member 
broker does not collect the rent or manage the property, 
at one-half of the first month’s rent for a monthly tenancy 
or lease for one year, and for a lease exceeding one year 
at 5% for the first year and thereafter 2*4% of the gross 
rent for the balance of the term of the lease. 

E. Commission Rate Fixing on Management of Real 

Estate 

25. The schedule of commissions fixes the rate of com¬ 
mission for collections of rents and management of com¬ 
mercial and residential properties as follows: 

The commission for collection of rents and management 
of property shall be 5% of the gross rent, payable as col¬ 
lected, for all classes of property up to $100,000.00 annu¬ 
ally. This provision shall apply not only to the original 
lease but to any extensions or renewals thereof, or where 
the lessee remains in possession beyond the term of the 
original lease. 

On an individual building or project where the gross 
annual rental exceeds $100,000.00 commission on the excess 
shall be subject to agreement. 

Minimum commission on all rentals under $20 per month 
shall be $1.00. 

Effects of Offenses Charged 

26. The aforesaid combination and conspiracy, agree¬ 
ments, understandings and concert of action hereinbefore 
alleged, have had, as intended by the defendants, the fol¬ 
lowing effects: 
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(a) Competition between members of the defendants in 
determining fees to be charged for selling, exchanging, 
leasing and managing real property and the improvements 
thereon in the District of Columbia has been eliminated. | 

(b) The amounts paid for commissions to brokers fbr 
the sale of houses in a large part of the District of Colum¬ 
bia have increased 25% to 50%. 

869 (c) The activities and business policies of real 

estate brokers engaged in selling, exchanging, leas¬ 
ing and managing real property and the improvements 
thereon in the District of Columbia have been actively and 
effectivelv restricted and dominated. j 

I 

Jurisdiction and Venue 

i 

27. The combination and conspiracy, hereinbefore al¬ 
leged, has operated and has been carried out, in large part, 
within the District of Columbia. Within the applicable 
period of the statute of limitations, in effectuating and 
carrying on said combination and conspiracy, defendant 
Washington Board within the District of Columbia ha's 
held meetings at which rates of commission have been fixecl 
and agreed upon. 

A True Bill. j 

Benjamin R. Orr 

Foreman ; 


Dated: Aug. 27th, 1947. 


John F. Sonnett i 

Assistant Attorney General j 


Victor H. Kramer 
Herbert N. Maletz 
Special Assistants to 

the Attorney General 


George Morris Fay 
United States Attorney 


I 
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Filed Sep 4 1947 
Praecipe 

IX THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal Action No. 950-47 
the 4th day of September, 1947 
United States of America 


v. 

National Association of Real Estate Boards, et al 

The Clerk of said Court will please enter our appearance 
for the defendant, National Association of Real Estate 
Boards, 

Roger J. Whiteford 
John J. Wilson 
Address: 815—15th Street, 

N. W., Wash., D. C. 
Attorneys for defendant, 
NAREB 

Of Counsel: 

Whiteford, Hart, Carmody & Wilson 
815 - 15th Street, N. W. 


871 


Praecipe 


! 

t 


IN THE DISTRICT COURT OF THE UNITED STATES 

i 

FOR THE DISTRICT OF COLUMBIA 

Criminal Action No. 950-47 
the 4th day of September, 1947 

i 

United States 

i 

v. 

i 

Wash. Real Estate Board 

The Clerk of said Court will enter my appearance for 
the defendant, the Washington Real Estate Board. 

William E. Leahy 
Address: Bowen Bldg., 

Tel. Di. 0558 

_ I 

Attorney for Def. Wash. 

Real Est. Bd. 

S72 Filed Jun 1 1948 ! 

I 

IX the district court of the united states 

FOR THE DISTRICT OF COLUMBIA 

Criminal No. 950-47 

i 

United States of America, Plaintiff 

V. I 

I 

National Association of Real Estate Boards and j 
Washington Real Estate Board, Defendants. 

Motion of Defendant National Association of Real Estate 
Boards for Judgment of Acquittal 

The National Association of Real Estate Boards movfes 
for a judgment of acquittal on the ground that no substan¬ 
tial evidence has been adduced against the said defendant 
upon which a reasonable mind could infer guilt beyond a 
reasonable doubt. I 



The National Association of Real Estate Boards makes 
the same Motion on the ground that there has been no 
showing of any violation of the Sherman Act. In this lat¬ 
ter aspect, the Motion is in the nature of a demurrer to 
the evidence. 

Roger J. Whiteford 
815—15th St., N. W. 
Washington, D. C. 

Attorney for Defendant 
National Association. 

Memorandum of Points and Authorities in Support of 

Motion 

First ground above: Curley v. United States, 81 App. 
D. C., 389, 392, 160 F. 2d 229. 

Second ground above: United States v. U. S. Gypsum 
Co., 51 F. Supp. 613, 633. 

Roger J. Whiteford 
873 

Jacket Entries 

Case Closed 
Criminal No. 950-47 

United States 
v. 

National Association of Real Estate Boards and 
Washington Real Estate Board 

Charge: Vio. Sec. 3 of the Act of Congress of July 2, 
1S90, C. 647, 26 Stat. 209, as amended. 

Roger J. Whiteford 
John J. Wilson 
William Leahy 
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Date 

Aug. 27 1947 
Aug. 28 1947 

Sep. 4 1947 


May 24 1948 


May 25 1948 


May 26 1948 


May 27 1948 


May 28 1948 
874 

Jun. 1 1948 


Court Clerk’s Memorandum 

Presentment and Indictment Filed 
Each: Copy of indictment 
served upon Defendant 
Each: Arraigned, Plea Not 
Guilty, Defts. given until 10- 
15-47 to file motions, etc. (J. 
Ward) (Reported by N. J. 
Cinciotta) 

Each: Case cont’d to 5-24-48 
Each: Jury sworn on voir dire 
—jury sworn—Respited until 
tomorrow (Reported by Chloe 
MacReynolds) 

Each: Trial resumed—same 
jury—Respited until tomor¬ 
row morning (MacReynolds & 
Rawls) 

Each: Trial resumed—same 
jury—Respited until tomor¬ 
row morning (MacReynolds & 
Rawls) 

Each: Trial resumed—same 
jury—Respited until tomor¬ 
row morning (MacReynolds & 
Rawls) 

Each: Trial resumed—same 
jury—Respited until June 1-48 
(MacReynolds & Rawls) 

Each: Trial resumed—same 
jury—Deft. #1—Motion for 
judgt. of acquittal argued and 
submitted. Deft. #2—Motion 
for judgt. of acquittal argued 
and continued 6-2-48. Respited 
until tomorrow morning (Mac¬ 
Reynolds & Rawls) 


Justice 


Bailey, J. 
Pine, J. 


Curran, J. 


Curran, J. 


Curran, J. 


Curran, J. 


Curran, Ji. 


Curran, Ji 
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Jun. 2 1948 Each: Trial resumed—(Jury 
having been excused to return 
6-4-48.) Deft. #2—Mot. for 
judgt., hearing continued and 
submitted. Respited until 6-4- 
48. (MacReynolds & Rawls) 
Jun. 4 1948 Trial resumed—same jury— 
Each: Motion for judgt. of ac¬ 
quittal is by the Court granted. 
Court directs judgment of ac¬ 
quittal as to each defendant— 
Jury dischgd. (Reported by 
Chloe MacReynolds) 


Curran, J. 


Curran, J. 


* 
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Docket Entries 


875 Date Proceedings 

1947 Aug. 27 Presentment and Indictment filed 

Sept. 4 No. 1: Appearance Roger J. Whiteford and 

John J. Wilson entered. 

No. 2: Appearance William Leahy entered. 
Each: Arraigned, Plea “Not Guilty” en¬ 
tered. Defendants given until Octo- 
er 15, 1947 within which time to file 
motions, etc. (M 144) 

1948 May 24 Each: Jury sworn on voir dire—Jury 

sworn; case respited until tomorrow. 
(M 143) (Curran, J.) 

Defendant’s challenge to array of 
jurors, denied. 

Stipulation of authenticity and gen¬ 
uineness and for use of copies of 
documents; Exhibit “A”, filed. 
Stipulation of authenticity and gen¬ 
uineness and for use of copies of 
documents, Exhibit “A”, filed. U. S. 
Court to propound to jury panel, 
filed. 
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25 Each: Trial resumed, same jury; case re¬ 

spited until tomorrow. (M 143): 
(Curran, J.) 

Transcript of proceedings, Vol. 1, 
filed. 

26 Each: Trial Resumed; Same Jury. Re¬ 

spited until tomorrow morning.; 
(Curran, J.) (M 143) 

Reporter’s certified copy of 
transcript of proceedings Vol. 
#2, filed. Stipulation entered; 
into by counsel for the Govern-1 
ment and counsel for the defen- j 
dants, filed. 

Government’s memo, for the: 
Court, filed. 

i 

876 Date Proceedings 

1948 May 27 Each: Trial resumed; Same Jury. Respited; 

until tomorrow morning. (Curran, 
J.) (M143) Memorandum for the 
Court on the admissibility of Ex. 
#48, filed. Reporter’s certified copy 
of transcript of Proceedings Vol. j 
#3, filed. (Curran, J.) (M143) 

28 Each: Trial resumed, same jury; respited 
until Tuesday, June 1, 1948, (M 143) 
(Curran, J.) 

Reporter’s certified copy of tran¬ 
script of proceedings, Vol. 4, filed. 
June 1 Each: Trial resumed, same jury; case res- I 

pited until tomorrow morning. Jury 
excused to return Friday morning. 
(M 143) (Curran, J.) 

Transcript of proceedings, Vol. 5, 
filed. 



Motion of defendant National Asso¬ 
ciation of Real Estate Board for 
judgment of acquittal, and points 
and authorities in support thereof, 
filed. 

Oral motion of defendant Washing¬ 
ton Real Estate Board for judgment 
of acquittal, filed. 

No. 1: Motion for judgment of acquittal 
argued and submitted. (M 143) 
(Curran, J.) 

No. 2: Motion for judgment of acquittal 
argued and continued. (Curran, J.) 

2 Each: Trial resumed, same jury; case res¬ 
pited until Friday, June 4, 1948. 
(M 143) (Curran, J.) 

Transcript of proceedings, Vol. 6, 
filed. 

No. 2: Motion for judgment of acquittal 
continued and submitted. (M 143) 
(Curran, J.) 

4 Each: Trial Resumed; Same Jury. 

Defendant’s motion for judg¬ 
ment of acquittal is by the Court 
granted. Court directs judgment 
of acquittal. Jury Discharged. 
(Curran, J.) (M143) Reporter’s 
certified copy of transcript of 
Proceedings Vol. 7, filed. 

Nov. 16 Each: Transcript of proceedings, Vol. 8, 

Pp. 764-773, filed. 
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Excerpts from Testimony and Proceedings 

1 IN THE DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 

Criminal Action No. 950-57. 

United States of America, Plaintiff 

v. 

National Association of Real Estate Boards and Wash¬ 
ington Real Estate Board, Defendants. 

Washington, D. C. 
Monday, May 24, 1948 

i 

The above entitled action came on for trial before the 
Honorable Edward M. Curran, Associate Justice, and a 
Jury, at 10 o’clock a. m. 

j 

Appearances: I 

On behalf of the United States: 

Victor H. Kramer, 

Trial Attorney. 

Joseph P. Kelly, Jr, 

Herbert N. Maletz, 

C. Heyward Belser, 

Attorneys, Department of Justice. 

2 On behalf of the National Association of Real Estate 

Boards; j 

Roger J. Wbiteford, | 

John J. Wilson and 
Jo V. Morgan, Jr. 

On behalf of the Washington Real Estate Board: 
William E. Leahy 
William J. Hughes, Jr. 
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4 PROCEEDINGS. 

The Clerk: United States v. National Association 
of Real Estate Boards and Washington Real Estate Board. 

*••••***#* 

28 (Thereupon the following jurors were sworn to 
try the case:) 

1. Edward T. Bowman, 2. Claude M. Wood, 3. Harry 
Cohen, 4. Edwin C. Gasque, 5. Evelyn D. Zittrauer, 6. Mary 
E. B. Etcher, 7. Mary O’Connor Iverson, 8. DeLano 

29 L. Robey, 9. Carolee S. Johnson, 10. Zanesville Mar¬ 
shall, 11. Sarah C. Moore, 12. Charles W. Thomas. 

The Marshal: The Court stands recessed for ten minutes. 

*••••••##• 

230 Washington, D. C., 

Wednesday, May 26, 1948 

345 Mr. Kramer: I am trying to show, through these 
documents as they are coming in, that one of the pur¬ 
poses of the National Association’s Committee on 

346 Rates was to raise commission rates, or as they sug¬ 
gested to raise them 5 per cent up to $100,000, and 

the Washington Board adopted them only up to $50,000. 
The Court: And that is a conspiracy? 

Mr. Kramer: Coupled with Article 9, that every member 
would be bound by it. 

Is it your position that is not a prima facie case? 

The Court: I don’t think it is. I don’t think you are going 
to make this case, Mr. Kramer. You do what you want, but 
I am telling you from what I have heard already. 

Mr. Kramer: Your Honor will understand, I take it, that 
even in the event we do not satisfy Your Honor that the 
National Association had the understanding with the local 
Association, we would still have an independent question 
to consider. 
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The Court: Oh, that’s another matter, whether or not 
the conspiracy with other co-conspirators, that are not 
named as defendants, existed. 

Mr. Kramer: That is right. You are not foreclosing me 
from discussing that? 

The Court: No, indeed, of course I am not. 

This is a practical situation which I think ought to be 
dealt with and not along a lot of reports of committees, 
which weren’t even followed through and authorized by 
the Board, and then a schedule put up by the Exec- 
347 utive Vice President that we have had this commit!- 
tee and we are making progress and we want to ini- 
prove the conditions, even if it requires raising the rate, 
and then attempt to show—that is a serious matter, a 
conspiracy. 

You are alleging that the National Council, or the 
National Board, and the local Board entered into a con r 
spiracv. That’s a pretty definite thing. 

Mr. Kramer: No doubt about that. 

The Court: It is a very definite thing. 

Now, you have produced evidence to show what action 
the National Board took and the local Board, but there has 
got to be some coming together somewhere, hasn’t there? 

Mr. Kramer: I am suggesting to Your Honor that the 
coming together is by the agreement of each member of the 
Washington Board who is a member of the National Asso* 
ciation, to be bound by the Code of Ethics of the National 
Association. 

The Court: And there is another thing I think I ought tp 
throw out to you, too, for future reference. 

I am very much concerned on your proof that even con T 
ceding everything, how is it a restraint of trade? That is 
another matter. 

Mr. Kramer: That is another matter, and we will be 
prepared on that at length. ] 

• ••••••••• 

j 

i 

i 


I 


44 


579 Washington, D. C., Tuesday, June 1, 194S. 

597 The Government rests, Your Honor. 

Mr. Whiteford: If Your Honor please, I have a 
motion to make which I have in writing and I am speaking 
on behalf of the National Association. 

The Court: I take it you want to argue the motion? 

Mr. Whiteford: Yes. I w’ould like to present it and I 
understand there will be other motions, too. I suggest that 
the jury might be excused. 

The Court: The jury will be excused. 

(The jury retired from the courtroom.) 

Argument for Judgment of Acquittal on Behalf of the 
National Association of Real Estate Boards 

598 Mr. Whiteford: If Your Honor pleases, in behalf 
of the National Association I make this motion for 

a judgment of acquittal. 

The National Association of Real Estate Boards move 
for a judgment of acquittal on the ground that no substan¬ 
tial evidence has been adduced against the said defendant 
upon which a reasonable mind could infer guilt beyond a 
reasonable doubt. 

The National Association makes the same motion on the 
ground there has been no showing of any violation of the 
Sherman Act. 

In this last aspect, the motion is in the nature of a 
demurrer to the evidence. 

I may say at the outset that I file this motion in this 
form as seemingly required by the Circuit Court in the 
Gypsum case which is referred to, having in mind that a 
motion granted on those grounds would amount res judi¬ 
cata so far as the equity suit is concerned. 

I may say to Your Honor, however, that so far as the 
National Association is concerned I am not interested in 
trying an equity suit on the difference in the meaning be¬ 
tween the word “should” or the word “shall” or “ought” 
or whether it applies nationally or whether it applies to the 
District of Columbia. My prime purpose in this motion at 
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this time is found in the first paragraph of that 
599 motion and, in order that I may give you such views 
as I have about it, I wish to refer to the ninth and 
tenth paragraphs and perhaps the twelfth, thirteenth and 
fourteenth for it is this indictment that the Government 
has to prove so far as NAREB is concerned. 
#**####**•! 

G28 [Mr. Kramer]: In conclusion, if Your Honor 
please, I want to say once more with the exception 
of the intent and purpose of the Committee on Rates, Rules 
and Customs, with that exception I don’t think that 
Brother Whiteford and I have any dispute about the facts 
in this case. I think Your Honor is presented with a quesi 
tion of law which is pretty neatly tied up with the considr 
orations and that is: Is an agreement by each member of! 
an association in the District of Columbia with a thir4 
party to abide by whatever rates of commissions that assoj 
ciation establishes an agreement, a price fixing agreement 
in restrict of trade? We say it is and we say it is for the 
very same reason that the Court said it was in the Gyp-t 
sum case. 

*#••*#***4 

631 Argument for Judgment of Acquittal, on Behalf 
of the Washington Real Estate Board. 

Mr. Leahy: If the Court please, for and on behalf of the 
Washington Real Estate Board and that nebulous, unde* 
scribed, unidentified group called “co-conspirators”, 1 
wish to present, without repetition, the same motion 

632 as Air. Whiteford presented on behalf of the 
National Real Estate Boards and to argue, perhaps 

a little more broadly, the questions involved before Yout 
Honor. ! 

i 

I 

715 Washington, D. C., Wednesday, June 2, 1948 l 

723 The Court: The point I am interested in is, havl 
ing in mind the evils that existed, and the reason fot 
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the purpose of the Sherman Act, I take it that the Govern¬ 
ment contends that despite that the Sherman Act was 
passed to cover the situation that we have here. 

Mr. Belser: That is the Government’s contention, sir. 

The Court: And that you contend that this price fixing, 
or the wage fixing, or rate fixing, and nothing else, is an 
unreasonable restraint of trade in and of itself. That is 
what I would like you to discuss and to direct your argu¬ 
ment to, to show me that the mere grouping of individuals, 
who are members of the Washington Real Estate Board 
and perform services and adopt a standard fee, which is 
claimed is based on reason, a reasonable fee, that the mere 
agreeing to a 5 per cent commission among real estate 
brokers, without anything else, is an unreasonable restraint 
of trade. Have you got any authority on that point! 
*••••••••• 

764 Washington, D. C., Friday, June 4,1948. 

766 Proceedings 

The Clerk: The case of the National Association of 
Real Estate Boards and Washington Real Estate Board. 

OPINION 

The Court: (Curran, J.) Last Tuesday and Wednesday 
there was argued before this Court two motions for judg¬ 
ments of acquittal; one made by the National Association 
of Real Estate Boards and one made by the Washington 
Real Estate Board, two co-defendants in this suit brought 
by the United States against the two defendants, in the 
form of an indictment, charging both of the defendants 
with a conspiracy between themselves and co-conspirators 
not named, in violation of Section 3 of the Sherman Anti¬ 
trust Law. 

Authorities have been presented very capably by counsel 
on both sides in this matter, and have been of great assist¬ 
ance to the Court in coming to a conclusion. 
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As I see it, the question here is: What is the naturq 
of the business of the defendants, that is, the National As¬ 
sociation of Real Estate Boards and the Washington Reajl 
Estate Board and its members, and are the constitutions, 
the by-laws and the Codes of Ethics or any subdivision 
thereof, in their direct effect in restraint of trade or comi- 
merce in the District of Columbia? Is the business 

767 of the defendants interstate commerce in the sensb 
of that word as it has been used and understood in 

the decisions of the Courts, or is it a business which is an 
aid or facility to commerce and which, if it affects inter-!- 
state commerce thereon in the District of Columbia, does 
so only in an indirect and incidental manner? 

The facts of the matter are that the defendants, who 
are real estate men, have entered into voluntary associa-r 
tions for the purpose of bettering the conduct of theiii 
business, and after entering such associations they still 
continue their individual businesses in full competition 
with each other, and that the associations themselves, as: 
associations, do no business whatever, but are simply ai 
means by and through which the individual members who 
have become thus associated are the better enabled to trans^ 
act their business; to maintain and uphold it in the proper 
way; and to create methods of preserving integrity 
amongst the members of the association. 

In my view the charges of a real estate broker on account: 
of his personal services are nothing more than charges fori 
aids or facilities furnished to clients whereby their objects! 
may be the more easily and readily accomplished. It is! 
my view that charges or commissions of real estate brokers! 
in the District of Columbia are based on personal services! 
performed for clients, and their effect in the sale! 

768 of real estate are not directly connected with or form! 
a part of interstate commerce in the District of Co¬ 
lumbia, because I feel that charges for services of this; 
character and nature do not immediately touch upon or; 
act upon nor do they directly affect the sale of real estate; 
in the District of Columbia. 
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Of course indirectly and as an incident they may en¬ 
hance the cost to the owner of real estate, or they may 
add to the price paid by the purchaser, but they are not, 
in my opinion, charges which are directly laid upon real 
estate itself. Rather are they charges for facilities given 
or provided to clients in the course of the sale of real 
estate. 

Here in this case the conspiracy condemned by the 
statute is one whose direct and immediate effect is a re¬ 
straint upon trade or commerce in the District of Colum¬ 
bia. As I say, charges for such facilities, in my opinion, 
are not restraints upon the trade or commerce, although, 
as I have indicated, the total cost of selling the real estate 
may be increased. 

The right of the owners of real estate in the District 
of Columbia to sell their own property in any way what¬ 
ever is not affected or touched by the agreement in ques¬ 
tion, while the privilege of having their property sold for 
the real owner, with the aid of a broker, is a privilege 
which they are charged for and which is not attached 
769 to their right to sell their own property. 

If charges of the nature that I have mentioned 
do not amount to a regulation of interstate trade or com¬ 
merce in the District of Columbia because they touch it 
only in an indirect or remote way, or else because they 
are in the nature of compensation for privileges as a facil¬ 
ity for that trade or commerce, it would for a like reason 
seem clear that agreements relating to the amounts of such 
charges among those who furnish the privileges or facili¬ 
ties are not in restraint of that kind of trade. While the 
indirect effect of the agreements may be to enhance the 
expense to those engaged in the business, yet as the agree¬ 
ments are in regard to compensation for privileges ac¬ 
corded for services rendered as a facility to commerce or 
trade, they are not unreasonable or illegal as a restraint 
thereon; and this is what, in brief, was enunciated by the 
Hopkins case in 171 U. S. 
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In other words, where the subject matter of the agree¬ 
ment does not relate to or act upon or embrace interstate 
commerce in the District of Columbia, and where the un¬ 
disputed facts clearly show that the purpose of the agree¬ 
ment was not to regulate, obstruct or restrain commerce, 
but that it was entered into with the object of properly 
and fairly regulating the transaction of the business in 
which the parties to the agreement were engaged, 

770 such agreement will be upheld, in my view, as not 
within the statute, where it can be seen that tl-ie 

character and terms of the agreement are well calculated 
to attain the purpose for which it was formed and where 
the effect of its formation and enforcement upon inter¬ 
state trade or commerce in the District of Columbia is in 
any event but indirect and incidental and not its purpose 
or object, and so said the Supreme Court of the United 
States in the Anderson case, 171 U. S. 

And I was particularly impressed by the language of 
the Court in the Duluth case, the Board of Trade case, 
in 107 Minn. 544 where it was said that when the legality 
of a particular act is to be tested by whether it violates 
general statutory prohibitions upon restraints of trade op 
commerce, Courts have given various reasons for their con¬ 
clusions, and it seems that if any one thing may be said 
to be the test, it is the effect upon competition. Combina^ 
tions are not per se illegal any more than are contracts 
or agreements generally, but when the purpose of either 
is to destroy competition in trade or commerce, the pari 
ticular transaction falls within the prohibitions of the antir 
trust statute. It does not follow that every contract of 
combination which in any degree tends to restrict com+ 
petition is illegal. So strict a rule would invalidate in¬ 
numerable ordinary business transactions which are 

771 unobjectionable and necessary that business shall 
not completely stagnate. Contracts and combina¬ 
tions which tend to promote business and which only reJ 
motely, incidentally and indirectly restrain competition are 
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not forbidden. If the necessary effect of the combination 
is to stifle or to directly or necessarily restrict free com¬ 
petition it is under the ban of the law whatever may have 
been the intention of the parties. But if it promotes or 
but incidentally or indirectly restricts competition, while 
its main purpose and chief effect are to foster the trade 
and to increase the business of those who make it and 
operate it, then it is not a contract, combination or con¬ 
spiracy in restraint of trade within the true interpretation 
of the Act. 

My view of this case is that agreements to regulate the 
rate of commission to be paid for personal services to real 
estate brokers in the District of Columbia standing alone 
have never been held to be agreements in restraint of trade, 
and it is only when connected with other contracts or other 
conduct or other actions that they come within the pur¬ 
view of the Sherman law. 

It is common knowledge that competition between real 
estate brokers is in fact strong, and success in getting 
the business depends not upon offering to transact for less 
than the uniform rate but upon the skill and facili- 
772 ties possessed for obtaining the highest price for the 
property from the purchasers. 

There is no fixed price at which sales of property must 
be made in the District of Columbia. 

Says the Court in the Duluth case, it is inconceivable 
that an agreement which requires all real estate brokers 
who work on a commission basis and who are members of 
the Board, to charge the same rate of commission for the 
same service, can materially affect or control the price at 
which real estate sells, or at which the article sells. In 
the Duluth case the article was not real estate. I used 
that in my own language, paraphrasing the language of 
the Court in the Duluth case. 

Of course in a remote and indirect way every charge 
and item of expense which attaches to the selling of real 
property affects to some extent the prices received by the 
owners and paid by the ultimate purchaser. 
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I have reviewed the cases and I cannot come to any 
other conclusion than that the Sherman law must have 
a reasonable construction or else there would be scarcely 

i 

an agreement or contract among business men that could 
not be said to have, indirectly or remotely, some bearing 
upon interstate commerce and with the possibility of a 
restraint thereon. 

Counsel have conceded that in this case there must be 
an unreasonable restraint, but I am not convinced 
773 that the mere fixing of a rate of commission for real 
estate brokers, for personal services rendered as an 
aid or facility to the owner of property in the District of 
Columbia, standing alone and with no other action or con¬ 
duct, is per se an unreasonable restraint. 

For these reasons and because of the authority that ap¬ 
peals to me in the Hopkins and Anderson cases, and in 
the Duluth case in Minnesota, the motions of the defen¬ 
dants for judgments of acquittal in this case are granted. 

(Thereupon, at 11:30 o’clock a. m., the trial was con¬ 
cluded.) 

Excerpts from Proceedings. 

775 Filed Dec 6 1948 I 

i 

IN THE DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF COLUMBIA i 

I 

Civil Action No. 3472-47. | 

United States of America, Plaintiff , 

v. ! 

i 

National Association of Real Estate Boards, et al. 

Defendants. 

Washington, D. C. 

Thursday, July 15, 1948. 

The above-entitled cause came on for hearing before 
Associate Justice T. Alan Goldsborough at 11:30 o’clock 
a. m. 
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Appearances: 

On behalf of the United States: 

Victor H. Kramer, Trial Attorney, Department of 
Justice. 

Herbert N. Maletz, Attorney, Department of Justice. 

C. Heyward Belser, Attorney, Department of Jus¬ 
tice. 

On behalf of National Association of Real Estate 

Boards and Herbert U. Nelson: 

Roger J. Whiteford. 

Jo V. Morgan, Jr. 

On behalf of Washington Real Estate Board: 

William E. Leahy. 

William J. Hughes, Jr. 

Ben Ivan Melnicoff. 

776 The Deputy Clerk: United States versus Na¬ 
tional Association of Real Estate Boards, et al. 

Mr. Leahy: If Your Honor please, before beginning the 
argument, may I pass to the Court a brief which has been 
prepared and is now submitted for and on behalf of the 
Washington Real Estate Board and the individual defen¬ 
dants who were the directors from time to time of that 
Board. 

Would the clerk kindly pass the brief to His Honor? 

(The brief referred to was handed to the Court.) 

I should like also to ask permission of the Court to in¬ 
corporate in Exhibit E attached to our motion for sum¬ 
mary judgment the copies of the standards of practice and 
schedule of standards of commissions which have now been 
reduced to printed form. In the exhibit attached to the 
motion they appear in typewritten form, and if it becomes 
necessary to advert to them in the argument, it is believed 
that perhaps it would be easier for the Court to have them 
in printing than in the typewriting. 
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The Court: Thank you. | 

Mr. Leahy : If the Court please, I am opening the argu¬ 
ment for the defendants in the civil action which has been 
filed against them by the United States complaining that 
they and all of them were engaged in a conspiracy to vio¬ 
late Section 3 of the Sherman Act, in that they have coh- 
spired to restrain trade and commerce in the District 6f 
Columbia. 

777 We represent the Washington Board, together 
with some 15 individual defendants named in tfie 

caption who have been directors or officers from time to 
time of that Board. , 

The National Association of Real Estate Boards, to¬ 
gether with the individual defendant Herbert U. Nelson, 
is represented by Mr. Whiteford’s office. 

Your Honor will recall that when we appeared before 
the Court with reference to this particular civil action, it 
was upon a motion made by the United States to advande 
the cause for hearing. At that time we represented to the 
Court that we had in mind filing supplemental answers to 
the bill which would raise questions for decision involving 
the law of res adjudicata, and also the mootness of the 
civil action, and upon that representation Your Honor wi^l 
further recall that the motion to advance was denied with 
the statement by the Court that if and when the supple¬ 
mental answers had been filed and argument was desired 
thereon, that the Court would be willing to hear us in this 
vacation period. 

In accordance with that representation which we made 
to Y r our Honor, all of the defendants have filed supplement 
tal answers. Those supplemental answers set up the point 
for discussion here that the judgment of acquittal entered 
by this Court when the criminal action was before it foj- 
examination, is res adjudicata of all questions involved in 
the civil complaint, and, secondly, that certain actions 
taken by the Washington Real Estate Board since 

778 the judgment of acquittal in the criminal case have 
rendered the civil case moot. 


i 
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For that reason all defendants filed a motion for sum¬ 
mary judgment upon the pleadings, and it is upon that 
motion, including all of the pleadings in the civil case, in¬ 
cluding the supplemental answers, that we are now before 
Your Honor in order to argue and settle the law. 

As I stated, the supplemental answer first raises the 
point for determination as to whether the doctrine of res 
adjudicata applies to the point where the Government can 
no longer urge in a civil complaint the same cause of ac¬ 
tion, the same issues of fact and law which once they pro¬ 
posed for decision of the Court by way of a criminal indict¬ 
ment. 

Briefs have been prepared and submitted to the Court 
by both sides with reference to that question. I believe 
the law has been exhausted. If not, w’e have at least ex¬ 
amined the authorities to the point where I doubt if there 
is a very serious question for Your Honor’s determination 
presented by the law as submitted in the briefs. 

Perhaps it will be necessary to briefly give a history of 
this particular cause of action since it was initiated. 

On the same day the Government filed in this Court an 
indictment against the tw T o individual corporations, the Na¬ 
tional Association and the Washington Board, and also a 
civil suit seeking an injunction to enjoin them from 
779 the commission of the conspiracy which was com¬ 
plained of in both the indictment and the civil suit, 
are as identical as two pleadings can be made which refer 
to two different remedies sought. In the criminal indict¬ 
ment they sought a conviction; in the civil case they seek 
an injunction, but basically the causes of action and the 
issues of fact and law are more identical than can be found 
in any two similar cases presented for determination in 
any of the reported cases. 

The fact is that the two are so similar that they were 
cast in the same mold at the same time. There is nothing 
in the civil case of which complaint is made which was not 
made with respect to the criminal indictment. 
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As to all facts which are averred in the civil case, we 
find their counterpart in the criminal case. In other words, 
it cannot be denied that there is an identity as to the 
causes of action and the issues of fact and law contained 
in both cases. 

Neither can it be denied that there is any disidentity of 
parties involved in the two. 

In the criminal indictment the Government moved 
against the two corporations. No individual defendants 
were named. In the civil case, the Government moves 
against the same two corporations and adds only the names 
as defendants of directors of the Washington Board and 
the executive secretary of the National Board. 

780 When we come to discuss the applicable law of 
res adjudicata, all of the authorities are clear to thb 
effect that •where corporations are named as defendants 
in the one suit, and in the second or successive action in¬ 
dividual directors or officers of the corporation are inp 
eluded, that the identity of the causes of action is not def 
stroyed, and that inasmuch as a corporation can act only 
through its directors and its executive officers, the addition 
of their names as parties of defendants does not destroy 
the mutuality of parties. j 

So that as to the second ground upon which we assert 
the identity of the two suits, we have the mutuality of par-: 
ties existing and no legal distinction between the defen-! 
dants so far as both suits are concerned in this case. 

Therefore, it is an appropriate one in which to urge 
that the determination of this cause made in one branch; 
thereof is a final determination and an end of the litigation,: 
and that there cannot be successive attempts made by the 
Government to first litigate the same cause of action 
against the same parties in the same branch of the one i 
court, and having lost in that court, then to seek in the i 
second branch of the same court to relitigate the same j 
causes of action against the same parties in the hope that S 
in the second court they may find the judge disagree- 
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781 ing with what the judge determined to be the law 
in the first court. 

In other words, inasmuch as there was an option on the 
part of the Government to pursue either remedy it might 
choose, and in this case it chose to prosecute the remedy, 
once they cast the die then they are bound by their cast, 
and in this case where the court below determined all issues 
of fact and law against them, where the court determined 
that conceding the truth of all of the facts proved and all 
reasonable inferences therefrom, nevertheless the facts did 
not constitute the commission of a public offense. That 
w T as the essence of the determination in the court below. 

That brings us very briefly to a description of the indict¬ 
ment and the civil suit in order that the Court may be 
acquainted with what those issues w^ere, and I will attempt 
to be brief. In the brief submitted to Your Honor, in par¬ 
allel columns are detailed paragraph by paragraph the 
allegations of the indictment on the one side and the com¬ 
plaint on the other, save and except the difference in the 
essential manner in winch pleadings are drafted for the 
relief which is sought in the different courts which have 
jurisdiction. 

As I stated before, the two are identical. We have also 
prepared for Your Honor on the indictment and in the 
left column thereon, marked in red pencil, the paragraph 
of the complaint in which the identical allegations of the 
indictment may be found and it is amazing to see 

782 the identity of allegations, the identity of facts of 
which the complaint is made, the identity of the 

theory upon which both actions proceed, and with Your 
Honor’s pennission I wall now pass to you the second of 
those matters which we have prepared for the assistance 
of the Court as best we could in order that Your Honor 
may see when w r e assert to the Court that the causes of 
action are identical, that the issues of fact and law are 
identical, that the theories of the two actions are identical, 
and that the parties are identical, that Your Honor will 
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have before you the ocular demonstration of the accuracy 
and the correctness of the statement. 

(The document referred to was handed to the Court.) 

The Court : Mr. Leahy, in the Gypsum case this Court 
directed a verdict for the defendant. That was a criminal 
case. 

Civil suit was then brought by the Government and tried 
before a three-judge court, and the counsel for defendants 
made a claim of res adjudicata. 

I personally did not think it was a good defense, but 
they made it and made it very seriously. j 

The three-judge court discarded it, and, naturally, the 
Supreme Court discarded it. 

How do you distinguish between that case and this? 

Mr. Leahy: We will come to that, Your Honor, because 
the Gypsum case is here and it is a very interesting 
7S3 decision. 

I 

We had the Gypsum case in mind when w r e made 
the motion for a judgment of acquittal in this case, and 
therefore the confusion which confronted the court in the 
Gypsum case, the three-judge court, of the question of res 
adjudicata does not exist here. We cleared the record for 
Your Honor. We were careful in the language which we 
used in order that there might not be the difficulty upon 
the presentation of this plea in this case that was before 
the court in the Gypsum case. 

For example, may I read the motion as it was made. Mr. 
Whiteford opened the argument on the motion for a judg¬ 
ment of acquittal in the court below in this case. 

The Court: In this case? 

Mr. Leahy: In this case. 

I am now quoting from page 598: j 

“I may say at the outset that I filed this motion in this 
form as seemingly required by the Circuit Court in the 
Gypsum case, which is referred to, having in mind that a 
motion granted on those grounds would amount to res ad¬ 
judicata so far as the equity suit is concerned.” 

i 

i 
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In other words, Mr. Whiteford presented to the Court 
at that time the importance of the questions we were going 
to argue to this Court upon the motion for judg- 

784 ment of acquittal, and he emphasized the point by 
saying that when he opened the argument, he had in 

mind that a motion granted such as the motion we pre¬ 
sented and which I will bring to Your Honor’s attention, 
would amount to res adjudicata so far as the equity suit 
is concerned, and it was with that notice to the Court that 
the argument continues, and in order to make the record 
as clear as possible, after carefully reading the Gypsum 
case, and having in mind the confusion which confronted 
the court in that case, to determine upon just what grounds 
the motion for a directed verdict was based, we filed a 
motion in which we incorporated the very ground upon 
w’hich we rely now before Your Honor upon this question 
of res adjudicata. 

This was the motion, and the Washington Board joined 
in it : 

“The National Association of Real Estate Boards moves 
for a judgment of acquittal on the ground that no substan¬ 
tial evidence has been adduced against the said defendant 
upon which a reasonable mind could infer guilt beyond a 
reasonable doubt. The National Association of Real Estate 
Boards makes the same motion on the ground that there 
has been no showing of any violation of the Sherman Act. 
In this latter aspect the motion is in the nature of a de¬ 
murrer to the evidence.” 

Now, we filed that motion carefully, drafted it 

785 with a great deal of thought and study, because 
we wanted to present to the Court that the motion 

for a judgment of acquittal in this case was based upon 
our contention that the evidence did not prove the com¬ 
mission of a public offense, and that conceding everything 
that the Government had established as true, and giving 
the Government the benefit of all reasonable inferences 
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from the facts in proof, nevertheless, taking them alto¬ 
gether, there was no violation of the antitrust act and the 
Court accepted that doctrine and theory and we have at¬ 
tached to our motion a copy of the Court’s opinion in 
which the Court stated that upon the undisputed facts 
there was no violation of the antitrust law. 

In other words, the distinction being between this case 
and the Gypsum case, that here we have a clearcut, well 
defined record which was built up wdth the Gypsum case 
carefully in the minds of counsel at the trial, whereas in 
the Gypsum case it was impossible for the Court to deter¬ 
mine whether Your Honor had granted the motion for a 
directed verdict upon the theory that there was no sub¬ 
stantial evidence adduced upon which a reasonable mind 
could infer guilt beyond a reasonable doubt, or whethei* 
the motion was a demurrer to the evidence by analogy, and 
that all of the facts as proved had not established the com¬ 
mission of a public offense. 

Now, having presented this to the Court formally 
786 in written form, Mr. Whiteford was then careful t<? 

reiterate the purpose of the motion and say that “w^ 
have in mind that when this motion is argued, that its 
determination will be res adjudicata of the civil suit. ’ ’ 

Now, in so much as Your Honor has brought attention 
to the Gypsum case, it might be well just briefly to examine 
the causes and the basis of the decision there reached. It * 
is reported in the 51st Supplement at page 613. That court 
w*as set up, as Your Honor will recall with Judge Bland 
and Judge Garrett of the Court of Customs and Patent 
Appeals, sitting with Chief Justice Stevens of our Court 
of Appeals. The opinion was unanimous to the point that 
res adjudicata did not lie in the case as a sound, good, 
legal defensive plea. 

The reasoning which brought the minds of Judge Bland 
and Judge Garrett to this determination is contained ini 
only about a page, whereas Judge Stevens very carefully 
went into the entire history of the doctrine of res adjudi-! 


i 
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cata, he gave it exactive study, and in 20 pages analyzed 
the motions for the directed verdict as made in the court 
below for the various defendants, he analyzed the indict¬ 
ment and the complaint and he concluded this, as we say 
here, that the civil complaint in that case was identical. 
Notwithstanding the different parties had been added as 
parties defendant; notwithstanding that additional subject 
matter had been added to the complaint, that never- 
787 theless the causes of action and the issues of law 
and fact were identical in both cases. It was then 
necessary for him to examine the motions for the directed 
verdict in order to determine whether or not the granting 
of the motion was res adjudicata insofar as the prosecu¬ 
tion of the civil suit was concerned, and there he made 
the distinction supported by the authorities which becomes 
important, and with reference to which we have no dispute 
whatsoever here at this trial table. 

First of all he concluded that an acquittal by a jury, 
and a verdict of not guilty, was not necessarily res ad¬ 
judicata insofar as the prosecution of the civil side was 
concerned, because he says—and it is the law—that there 
is a difference in the degree of proof and in the amount 
of proof. 

In the criminal case the defendant is convicted only 
upon evidence which convinces beyond a reasonable doubt. 
In a civil suit the preponderance of evidence rule will 
prevail. 

Secondly, that there is open to the plaintiff in the civil 
suit avenues for the production of evidence which are fore¬ 
closed to the prosecution in a criminal action, because dis¬ 
covery is open on the civil side, the defendant on the civil 
side may be put upon the witness stand and examined, 
and for that reason the general rule of law with which 
we have no contention whatsoever is to the point that 
the verdict of a jury acquitting the defendants of 
78S a criminal charge is not necessarily and standing 
alone a sufficient ground for a good plea of res 
adjudicata. 
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The third element discussed is that of intent, and that 
inasmuch as on the criminal side intent is frequently a 
material element, essential to conviction, and that the in- 
tent is absent on the civil side, there is such a clear dis- 

l 

tinction between the two forms of action that ordinarily, 
as I have stated, the verdict of the jury does not constitute 
res adjudicata against a subsequent civil prosecution. 

Now, with that, as I have stated, neither the movants 
for the summary judgment in this case nor of the Govern¬ 
ment has any difference of opinion, but in this case there 
was no verdict of the jury, so a discussion of the law with 
reference to that becomes irrelevant. We are not relying 
on any verdict of a jury. That brings us down, then, to 
the second proposition where the judgment of acquittal 
rests not upon a verdict of a jury, but upon a direction by 
the court. Does the doctrine of res adjudicata prevail in 
all cases? And as to that—and this is the essence of the 
Gypsum case—a direction of acquittal may rest either upon 
the ground that it is argued in the instant case to which 
the motion is directed that there is no substantial evidencb 
sufficient to go to the jury to be used by that jury for pur¬ 
poses of conviction beyond a reasonable doubt, and 
789 that brings up the necessity, as the Court says, in 
this case, of the trial judge, when entertaining sucl} 
a motion, examining the evidence, examining the evir 
dence not merely from the standpoint of a substantial 
sufficiency as in a civil case where the substantiality might 
be defined as the capacity of the evidence to satisfy the 
ordinarily reasonable mind that it is sufficient to establish 
a given conclusion, but the trial judge must go further and 
determine whether that evidence is so substantial that he; 
can permit it to go to the jury to convince the jury beyond 
a reasonable doubt— 

The Court: The difficulty about that in this Court, Mr. 
Leahy, is that I have long known for many years that! 
that was Judge Stevens’ view, but that is not may view. 
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Mr. Leahy: Well, I will say to Your Honor it is not 
my view either, but nevertheless I was arguing just what 
the law is. 

The Court: I know, that is what Judge Stevens says 
it is, but that is not what I say. 

The jury passes on the question of reasonable doubt. 

Mr. Leahy: As to wdiether it is beyond a reasonable 
doubt or not, I think so. 

The Court: He does not think so. 

Mr. Leahy: And therefore, upon his reasoning upon 
those grounds asserted, he took the position after a care¬ 
ful examination of the motions, and after the col- 
790 loquy between the Court and counsel, that there was 
no way that he could determine that Your Honor had 
not decided the case upon the theory which he had just ad¬ 
vanced, and for that reason he said the plea was not good. 

However, he said very definitely this, because, in this 
case we are not basing our argument at all upon the theory 
of the substantial evidence in the manner and form as laid 
down by Judge Stevens in the Gypsum case. We go fur¬ 
ther to the very point in which Judge Stevens and all of 
us agree to be the law, that where the lower court has 
made a determination that there has not been any viola¬ 
tion of the law— 

The Court: That is not the lower court’s function in a 
criminal case, Mr. Leahy. 

Mr. Leahy: I beg Your Honor’s pardon. 

The Court: That is not the lower court’s function in 
a criminal case. 

Mr. Leahy: To determine whether there has been any 
violation of the law? 

The Court: Well, proceed, I will take it up with you 
in a minute. 

Mr. Leahy: Yes. What I mean is this, if Your Honor 
please, that even Judge Stevens states that had the record 
been clear enough so that he could determine therefrom 
that Your Honor had ruled that no public offense had been 
committed, then the doctrine of res adjudicata applies. 
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That is why we’re careful to state to the Court 

791 below that assuming all that the United States hapl 
established in proof, they still had not shown any 

public offense to have been committed and no violation of 
the law. 

Now, if there was no offense committed and a judgment 
of acquittal has been ordered upon that ground, then what 
is left to enjoin? j 

The Court: The trouble of it is that the judge in a 
criminal case goes beyond his function when he undertakes 
to rule as he would rule in a civil case, Mr. Leahy. 

If Judge Curran did that, he did something he -was not 
required to do. I 

Mr. Leahy: Well, if he did it, it is a judgment of this! 
Court. | 

The Court: I do not agree with you on that, sir. 

Mr. Leahy: Well, that is what the law is. j 

The Court: I do not think you think so either. 

Mr. Leahy: No, I say this is the law on res adjudicata,; 
if Your Honor please, that even though the judge, when 1 
passing upon the plea, may think the judge of the other 
branch of the court committed error, still it is res adju-j 
dicata. j 

The Court: Oh, no, I don’t say he committed error, but 
I say he did not have to do what you say he did, and that , 
being so it is not binding on anybody, even himself. j 

He did not have to go that far to make his decision. j 

Mr. Leahy: Well, that was the ground of his de- 

792 cision, Your Honor. The motion was made upon the i 
ground that there was no public offense shown by i 

the testimony, and if there was no public offense shown 
by the testimony— j 

The Court: The Court does not think that -was his func-; 
tion, sir, to pass on that question in that way. 

Mr. Leahy: Well, may that not have been alleged as 
the ground, as we did, for the motion for acquittal? 

The Court: No, he was not called upon to pass upon j 
an issue which would have been an issue in a civil case, j 
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He was not called upon to do that, and if he did it, he 
went outside of his function and therefore it is not even 
binding on him, let alone on anybody else. 

Mr. Leahy: Well, if Your Honor please, the issues in 
the criminal case are identical with those in the civil case. 

The Court: But he went beyond his function, Mr. 
Leahy. 

Mr. Leahy: Well, I don’t understand Your Honor. 

The Court: Well, I will try to make you understand, 
if I can. The issue that you attempted to present to him, 
and which you say he passed upon, w^as not one that was 
necessary for a criminal judge to pass upon, and there¬ 
fore it was not binding on anybody else, nor binding on 
him as far as that is concerned. 

I have never heard of an issue, such as you suggested, 
presented to a criminal judge before. 

793 Mr. Leahy: In a motion for directed verdict don’t 

we frequently argue to Your Honor that there is no 
evidence for a violation of the crime, or the violation of 
the act? 

Upon what other basis would we assert the motion for 
the directed verdict? 

The Court: Why did you make it in that form if you 
did not want an unusual and uncalled for decision from 
the criminal court? 

Mr. Leahy: I beg your pardon, I did not hear Your 
Honor. 

The Court: What did you make your motion in the 
second form for, unless you wanted some unusual and some 
uncalled for decision from the criminal court? 

Mr. Leahy: For the reason that the court had found 
such in the Gypsum case to determine the ground of the 
motion. 

The Court: The Court cannot follow you, sir. The 
Court is utterly unable to follow you on that. 

Mr. Leahy: Might I read to Your Honor what Judge 
Stevens said? 
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The Court: I know, but Justice Stevens and I do not 
agree on that very proposition. That is what I told you 
a few minutes ago. 

Mr. Leahy.: With reference to this, I think we all agree 
on this: j 

“Absent a violation of law in the facts charged in a 
criminal case, there is no foundation for a subse- 

794 quent civil suit. If there is no wrong, there is noth¬ 
ing upon which to proceed either criminally or 

civilly. A contrary view would afford a plaintiff two op¬ 
portunities to obtain a favorable ruling on admitted facts. 
Directly in the teeth underlying the doctrine of res ad¬ 
judicata, a decision that admitted facts constitutes no cause 
of action recognized by law is, of course, a final judicial 
decision on the merits, but the decision of a criminal case 
by acquittal after submission to a jury upon the merits, 
will not foreclose under the doctrine of res adjudicata, r6- 
litigation of the same cause between the same parties in a 
subsequent civil proceeding.” 

The Court: You may have some cases, sir, which say 
that a decision in a criminal case, a directed verdict in a 
criminal case may, in some instances, be res adjudicata 
in a civil case. If you have, you can present them. 

Mr. Leahy: Yes, Your Honor, they are all gathered to¬ 
gether, here in the opinion and in our brief, and if I may- 
just cite them to Your Honor—I am reading now froiti 
page 616 of the 51st Federal Supplement which cites all 
of the cases on that point, Justice Stevens— 

The Court: Have you got them in your brief here, sir? 

Mr. Leahv: Yes, Your Honor. Local 167 versus the 
United States. I have it here and I am about to 

795 bring it to Your Honor’s attention. 

The Court: All right, sir. 

Mr. Leahy (reading): “The doctrine is also applicable 
in a civil action where a prior criminal decision between 
the same parties has been adverse to the defendant on a 
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question of fact. Local 167 versus the United States. If 
a court has once decided that the facts charged in a given 
case do not, as a matter of law, constitute a cause of action, 
no mere change in the form of remedy pursued can alter 
that determination. The statement to the contrary in the 
United States versus Schneider, in the 35th of the Fed¬ 
eral, is contrary to the cases.’’ 

He just cites Wohrling versus New Orleans in 177 U. S. 
390 and in 305 U. S. 165. 

This is 167 in which the reverse of the proposition which 
we are stating to Your Honor now is brought. This is 
Local 167, of IBT, and so forth, versus the United States. 
It is reported in 291 U. S. 

I have it as reported here in 78 Lawyers’ Edition— 

The Court: You have it in your brief, have you? 

Mr. Leahy: Yes, Your Honor. 

The Court: All right. 

Mr. Leahy: It is marked in the brief. 

Now, whether or not a fact determined in a criminal 
case is res adjudicata in a civil suit follows, this is 
796 the language of the court: 

“The judgment in the criminal case conclusively 
established in favor of the United States and against those 
who were found guilty that within the period covered by 
the indictment the latter were parties to the conspiracy 
charged. The complaint in this suit includes the allega¬ 
tion on which that prosecution was based. The defendants 
in this suit who have been there convicted could not re¬ 
quire proof of what had been duly adjudged between the 
parties, and to the extent that the answers attempted to 
deny participation of convicted defendants in the con¬ 
spiracy of which they had been found guilty, they are false 
and sham and the District Court rightly so treated them.” 

The Court: You do not mean that is a question for the 
District Court, do you? 

Mr. Leahy: I say it is the reverse. 
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There they were convicted, if Your Honor please. 

The Court: No, but give me a case where the court said 
a verdict of acquittal in a criminal case is res adjudieata 
in the civil case. j 

You may have them, I don’t know. 

Mr. Leahy: Oh, no, I said before we do not make that 
statement, if Your Honor please. The verdict of a jury 
we say is not res adjudieata. 

797 The Court: I said directed verdict, not a verdipt 

of the jury. j 

Mr. Leahy.: I cannot give you one because the plain 

answer is, there isn’t one. j 

The Court: I knew that all the time. ! 

Mr. Leahy: The Gypsum case is the only case on it, aiid 

on the reasoning of the Gypsum case where the motion goPs 

to the point that all of the same facts once presented by 

way of a criminal prosecution have been determined 

against the Government, then it is res adjudieata on the 

same facts, the same cause of action in the civil suit. 

7 # | 
The Court: The Court does not agree with that, sir. 

Mr. Leahy: Well, then, Your Honor, I guess there is 

no further use in presenting that point. j 

The Court: Not unless you have a case, sir. I have 

told you I did not agree with you awhile ago, and you said 

you had a lot of cases. I 

Mr. Leahy: Oh, no, I mean on the question of res ad- 

judicata. ! 

The Court: That is what I mean. 

Mr. Leahy: That Local case, they held they could not 

relitigate the same facts that had been litigated in the 

criminal case. 

The Court: But that was a case where the defendants 
in the civil case, who had actually been convicted in 

798 the criminal case where much more proof was rer 
quired, undertook to say they were not guilty in the 

civil case. 


i 
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Why, of course they could not. It does not take the 
Supreme Court of the United States to tell this Court that, 
but that is a very different proposition. 

Mr. Leahy: Well, if Your Honor please, once again I 
say there is no question of quantum of proof involved in 
this motion. 

The Court: The Court does not agree with you on that. 

Mr. Leahy: Because the Court found that there was 
absolutely no evidence showing there was any violation of 
the act. 

Now, can we relitigate the same facts? The court found 
it. If it is res adjudicata in the one case, it ought to be 
on the reverse. 

The Court: I know, Mr. Leahy, but there are entirely 
different principles involved in that. In the Supreme 
Court case it required evidence beyond a reasonable doubt 
to convict those defendants. 

Mr. Leahy: That is right, Your Honor. 

The Court: They were convicted. 

Now, then, they were sued in the civil case where the 

Government didn’t have to produce evidence beyond a 

reasonable doubt, and the Court said they were not in a 

position to claim that they were not guilty in the 

799 criminal case where thev had been convicted in the 

* 

criminal case where much higher evidence wms not 
required. 

That is an entirely different principle from the one you 
are attempting to enunciate. 

Mr. Leahy: No. I am enunciating this principle, if 
Your Honor please, and evidently I have not made it clear 
to Your Honor; w’here we here base our motion on a de¬ 
murrer to evidence, there is no question of a burden of 
proof. There is no question of amount of proof or quan¬ 
tum of proof, whether it is beyond a reasonable doubt 
or not. If there is no evidence, there is no evidence. 

Now, what are we talking about? The question of proof 
is that there is no evidence whatsoever of the violation of 
the law. 
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The Court: I am talking about the fact that the judge 
in the criminal case—I want to be careful about what I 
say, because I don’t want to be misunderstood—I will siin- 
ply put it this way, in order to show that the judge in the 
criminal case was not required to pass upon the motion 
that you presented : It was not a proper motion to pre¬ 
sent to a judge of a criminal case on the matter of a di¬ 
rected verdict and cannot be used as a defense in the ciyil 

i 

case, and I have no more doubt about that than I haye 
that I am living, not any in the world. j 

800 Mr. Leahy: Well, if Your Honor please, I know 
Your Honor has passed on motion after motion in 

a criminal case where the grounds of the motion— 

The Court: I never undertook to say in a criminal case 
that I had fixed it so a man could not be sued in a civil 
case. Of course I didn’t because I have no right to. 

Mr. Leahy: No, but what we had in mind at the time 
we drafted the motion— 

The Court: Mr. Leahy, I tell you I have no doubt abofit 
it. Not a bit in the world. 

Mr. Leahy: All right. Then there is no use in arguing 
further on that point, Your Honor. 

The Court: I simply have not any doubt about it. To 
say that a judge in a criminal case can fix it so you cannot 
sue a man in a civil case is ridiculous, in my judgment. 
And, as you say, you were unable to find any authority tb 
that effect. 

Mr. Leahy: Well, I think we have the authority rightt 
there by analogous reasoning. 

The Court: That is no authority in my judgment at all. 
Mr. Leahv: It was raised in the Gypsum case, and of 
course Your Honor says he disagrees with Judge Stephen^ 
on that point. So that cannot be used as an authority, if 
Your Honor does not accept the reasoning there that there 
was a distinction upon the grounds of the motion for the 
directed verdict, and our point is this, that where 

801 the court below has found that there was no evif 

I 
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dence of the violation of the law and, as a matter 
of law, all of the evidence failed to show a violation of 
the law, then those facts relied upon in that case are res 
adjudicata in a subsequent civil suit. 

The Court: The Court does not agree with you, sir. 

Mr. Leahy: That is our contention. 
*•••••*•*• 

805 The Court: I will hear the other side and then 
I will hear you further. 

Do you want to be heard, Mr. Whiteford? 

Mr. Whiteford: Well, in view of Your Honor’s state¬ 
ment with which I may say I am in somewhat of a 

806 quandary, I was wondering whether it was worth my 
while to say anything except that I would wash to 

correct what I think is in Your Honor’s mind, and in which 
I may be in error. 

I would like to say to Your Honor that in these motions 
that Mr. Leahy and I made with Justice Curran, we did 
not ask him to adjudicate the equity suit. 

The Court: Oh, no, I didn’t mean that you asked him 
to do any such thing as that. 

Mr. Whiteford: You said that we asked him to do some¬ 
thing that he could not do and that he had done something 
he could not do. 

The Court: I do not think I said that. I do not think 
I said that at all. 

What I said is this, that no criminal Judge can by any 
device whatever, fix a case so that he can prevent a civil 
suit. 

That is what I said, and that is all I said. 

Mr. Whiteford: Yes, but that is not the point in this 
matter at all. 

The Court: That seems to me to be the fact. 

Mr. Whiteford: No, sir. What he does may prevent the 
prosecution of a criminal suit. 

The Court: I say that he cannot, and I will have to rule 
that way unless you can give me some authority to the 
contrary. 
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807 Mr. Whiteford: Yes, that is all right. You evi¬ 

dently take the view that the majority in their dic¬ 
tum in the Gypsum case— i 

The Court: I never even read the dictum in the Gypsum 
case. It is the view that I have had, sir, for many years.! 

Mr. Whiteford: Well, I don’t want to argue it. There 
would be no use in our presenting our view in the matter 
so long as you are firm in the view that you have of it. 

The Court: I just want to make this clear: Excuse rue 
just a minute, please. j 

I just want to make this perfectly clear: If I said any¬ 
thing which indicated that Judge Curran had the slightest 
idea that he was assisting you in a civil case—if I said any¬ 
thing of that kind, I did not have it in mind. 

Now, I do not say it and I do not dream of such a thing. 
All I meant to say to you was a generalization that a di¬ 
rected verdict of a criminal case could, in my judgment, not 
be res adjudicata in a civil case. 

Mr. Whiteford: Yes, sir. 

Well, that is, of course, a different question. 

The Court: Yes. 

Mr. Whiteford: And if that is your view of the law, it 
would not be worth our while to try to argue it. 

I would like to pose one suggestion to Your Honor that 
would seem to me to give some pause, because It 

808 surprised me when I read it. 

The Anti-trust Act furnishes only one cause of 
action. The cause of action is the same, if it is the same, 
in the indictment and the civil suit, but it gives three 
remedies. 

It provides for a conviction, it provides for an equity 
suit, and it further provides that a conviction in either the 
criminal or equity case is prima facie evidence adequate for 
a third party upon which he may pitch a triple damage suit! 

Now, Your Honor takes the view which is entirely ac¬ 
curate that I, as a defendant, if I am convicted in the crimf 
inal case, cannot deny that conviction in the equity suit as 


i 
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a defense against the injunction, and that is true, but I 
say if there is one thing about res adjudicata that we know 
about, it is mutual, and that is exactly wdiat Justice 
Stephens says in his opinion. 

So that if Your Honor’s view is correct, the Government 
can lose, and lose, and lose, but I as an individual cannot 
take advantage of it. 

There is no estoppel, and there is no res adjudicata 
against the Government. 

Now, let me show you that Congress did intend that 
there should be an estoppel. 

The Court: Now, that is a different proposition. 

Mr. Whiteford: Of course, you take the view that there 
can be no estoppel against the Government in the 
809 event of an acquittal. 

The Court: That is if you say so. I don’t know. 

Mr. Whiteford: But I maintain it is not a one-way 
street, and wdien the Government loses, if it loses on the 
law in an identical case, it is estopped in the equity suit 
just the same. 

The Court: Just one second. I just want to see whether 
I have in mind what you mean. Do you mean that the 
wording of the statute is such that it should be construed 
as preventing more than one action? If it is a criminal 
action, that ends it, and if it is a civil action, that ends it, 
if they find for the defendant. 

Mr. Whiteford: No, sir. I do not think and I would 
not attempt to maintain for a moment that the Government 
is limited in its remedy. It can prosecute both causes of 
action at once, but when it prosecutes the criminal case and 
loses it on the law, then I say estoppel does apply. 

The Government could have tried this equity suit first 
if it had wanted to and if it had lost it, it could still have 
gone ahead in the criminal case, if they had wanted to. 

But I say that when they go ahead in the criminal case 
and lose it on the law, they are estopped. 
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It is, I submit to you, grossly unjust that the Govern¬ 
ment can harrass defendants as many times and in as 
many of these causes of action as it pleases, if per- 

810 chance it keeps on losing. 

The Court: That is a good jury speech, but; I 
don’t know what it has to do with this case, Mr. Whiteford. 

Mr. Whiteford. All right. I say there is nothing to in¬ 
dicate in the Sherman Act that Congress ever intended to 
create a waiver to the claim of estoppel against the Gov¬ 
ernment. 

Let me read this and then I won’t bother you any more, 
just to show you where I think is the most unjust result 
that is obtained, if that is the view. 

' i 

The Government contends there isn’t any such thing as 
an estoppel growing out of a criminal case, and that is 
Your Honor’s ruling. 

The Court: Do you take the view that estoppel and rqs 
adjudicata are the same thing? j 

Mr. Whiteford: Yes, that is right. It creates an estop¬ 
pel, if it is res adjudicata, and creates an estoppel against 
the Government. That is the very theory of it. 

In the Clayton Act, which incorporated in its first sec¬ 
tion the Anti-trust Act, you find this paragraph: 

“A final judgment or decree rendered in any criminal 
prosecution or in any suit or proceeding in equity brought 
by or on behalf of the United States under the anti-trust 
law to the effect that the defendant has violated said 

811 law, shall be prima facie evidence against such dej- 
fendant in any suit or proceeding brought by any 

other party against such defendant under said laws as to 
all matters respecting which said judgment or decree would 
be an estoppel as between the parties thereto.” 

Obviously Congress, when it wrote that paragraph, reel 
ognized that a final judgment or decree in a criminal prose¬ 
cution or in a proceeding in equity created an estoppel be^ 
tween the parties. 

The Court: Let me look at that, please. 
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(The book was handed to the Court.) 

Mr. Whiteford: If that were not true, there would be 
no meaning for those words. There would be no need of 
Congress ever having written it. 

The Court: Well, what this says is practically what the 
Supreme Court said in that case that Mr. Leahy is talking 
about, but there is nothing in here to indicate in any man¬ 
ner or to any extent that where a verdict of not guilty has 
been rendered—where a verdict has been found in a crim¬ 
inal case, that there cannot be a civil suit. There is noth¬ 
ing in here that indicates that. 

Mr. Whiteford: No, sir, not at all. I agree to that. I 
would not expect you to find it in the statute. 

I said—and that is what that statute says,—that 
812 there is just as much an estoppel against the Gov¬ 
ernment as there is against the defendant. 

The Court: That statute does not say so. 

Mr. Whiteford.: Well, they are the queerest words if it 
isn’t so. 

If that is so, then there is only an estoppel one way. 

The Court: That statute applies where there is a con¬ 
viction. 

Mr. Whiteford. Well, all right. No use arguing it. 

The Court: No use to argue against the wording of the 
statute. 

Mr. Whiteford: I will submit this memorandum if it 
will be of any value to Your Honor. 

(The memorandum referred to was handed to the Court.) 

The Court: The statute does not say anything to the 
contrary, you know. 

Mr. Whiteford: I shall have to disagree with that. I 
think it is a fair analogy from it. 

The Court: The fact that the statute does not say that 
the same rule applies where there is a verdict of not guilty 
is the strongest evidence that it was not intended to ap¬ 
ply there. 
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Mr. Whiteford: Mr. Justice, it says “between the par¬ 
ties’’ and not “against the defendant.” 

813 The Court: But there has to be a conviction, Mi*. 
Whiteford. 

Mr. Whiteford: All that I am trying to say is that it is 
very obvious that a lawyer wrote that paragraph. It i$ 
very obvious that when Congress passed it, it recognize4 
that there was an estoppel that could exist in that picturej. 

The Court: What you are trying to say, sir, I think, is 
that what is sauce for the goose is sauce for the gander* 
but that does not necessarily apply. I 

Mr. Whiteford: That is right, I agree with you, and Ij 
think that is entirely true, and if you wish us to product 
what may be called a “rape in the hack” case on this point,: 
it isn’t, and even the majority opinion in the Gypsum case 
said “We find no such case.” 

But they say that when a jury convicts, no estoppel, 
arises because of the difference in the degree of proof in 
the criminal case. j 

Therefore, if the Court directs one on the law, it still 
does not apply. 

Now, that is all that decision says. | 

But I would prefer not to take the Court’s time. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT of the CASE i 

I 

I 

Appellant’s statement of the facts and matters at issue is 
accurate and sufficiently comprehensive. The appellee adopts 
that statement without dissent or elaboration. 

i 

STATUTES INVOLVED 

Sections 3 and 4 of the Act of July 2, 1890, 26 Stat. 209, as 
amended, commonly known as the Sherman Act, 15 U. S. C. 
secs. 3,4, provide: 

Sec. 3. Every contract, combination in form of trust 
or otherwise, or conspiracy, in restraint of trade or com¬ 
merce in any Territory of the United States or of the 
District of Columbia, or in restraint of trade or com-: 
merce between any such Territory and another, or 
between any such Territory or Territories and any State 
or States or the District of Columbia, or with foreign 
nations, or between the District of Columbia and anyl 
State or States or foreign nations, is hereby declared 
illegal. Every person who shall make any such con-1 
tract or engage in any such combination or conspiracy,! 

i 

cn 


i 
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shall be deemed guilty of a misdemeanor, and, on con¬ 
viction thereof, shall be punished by fine not exceeding 
five thousand dollars, or by imprisonment not exceed¬ 
ing one year, or by both said punishments, in the 
discretion of the court. 

Sec. 4. The several district courts of the United 
States are hereby invested with jurisdiction to prevent 
and restrain violations of this act; and it shall be the 
duty of the several district attorneys of the United 
States, in their respective districts, under the direction 
of the Attorney-General, to institute proceedings in 
equity to prevent and restrain such violations. Such 
proceedings may be by way of petition setting forth the 
case and praying that such violation shall be enjoined 
or otherwise prohibited. When the parties complained 
of shall have been duly notified of such petition the court 
shall proceed, as soon as may be, to the hearing and 
determination of the case; and pending such petition 
and before final decree, the court may at any time make 
such temporary restraining order or prohibition as shall 
be deemed just in the premises. 

Section 2 of the Expediting Act of February 11, 1903, as 
amended, 32 Stat. 823, 15 U. S. C. § 29, provides in part: 

§ 29 [Sec. 2]. In every suit in equity brought in any 
district court of the United States under sections 1-7 1 
of this title, wherein the United States is complainant, 
an appeal from the final decree of the district court will 
lie only to the Supreme Court and must be taken within 
sixty days from the entry thereof: * * * 

Section 2 of the Expediting Act of February 11, 1903, as 
further amended by Act of June 25, 1948, c. 646, 62 Stat. —, 
Public Law 773 (80th Cong., 2d Sess.), sec. 17 provides: 

In every civil action brought in any district court of 
the United States under any of said Acts, 2 wherein the 

1 Section 3 of this title is the section under which suit in the instant 
case was filed. 

s The phrase "said Acts” is a continuation of the language of the earlier 
statute and has been held to refer to the Sherman Act, the Interstate 
Commerce Act, and any other act having a like purpose. See Columbia 
Gas & Electric Corp. v. American Fuel d Power Co., 322 U. S. 379, 381 (1944). 



United States is complainant, an appeal from the final 
judgment of the district court will lie only to the 
Supreme Court. 

Section 17-101 of the District of Columbia Code (1940), 
Act of March 3,1901,31 Stat. 1225 provides: 

i 

Any party aggrieved by any final order, judgment, or 
decree of the District Court of the United States for 
the District of Columbia, or of any justice thereof, may 
appeal therefrom to the said United States Court of 
Appeals for the District of Columbia; and upon such 
appeal the United States Court of Appeals for the Dis¬ 
trict of Columbia shall review such order, judgment, or 
decree, and affirm, reverse, or modify the same as shall 
be just, except as provided in the following sections. 
Appeals shall also be allowed to said United States 
Court of Appeals for the District of Columbia from all 
interlocutory orders of the District Court of the United 
States for the District of Columbia, or by any justice 
thereof, whereby the possession of property is changed 
or affected, such as orders for the appointment of re¬ 
ceivers, granting injunctions, dissolving writs of attach* 
ment, and the like; and also from any other inter* 
locutory order, in the discretion of the said United States 
Court of Appeals for the District of Columbia, when* 
ever it is made to appear to said court upon petition 
that it will be in the interest of justice to allow such 
appeal. 

STATEMENT OF POINTS 

| 

1. This Court is without jurisdiction to entertain this special 
appeal. 

2. The District Court was correct in holding that the judg¬ 
ment of acquittal of appellants National Association of Real 
Estate Boards and Washington Real Estate Board in the crim¬ 
inal Sherman Act case No. 950-47 is not res judicata in this 
civil Sherman Act suit for injunctive relief against the same 
defendants and others. 


i 

i 
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SOUTH ARY OF ARGUMENT 

I. Congress, aware that civil antitrust suits by the United 
States were peculiarly subject to delay because of the com¬ 
plexity of the issues and other factors, acted in many ways 
to assure expeditious handling of this important public litiga¬ 
tion. Among the measures adopted was the Expediting Act 
by which Congress commanded that appeals in such cases should 
lie only to the Supreme Court and might be taken only from 
final decrees. The present appeal is in direct contravention of 
this Act. 

United States v. California Cooperative Canneries, 279 U. S. 
553 (1929), determined against appellants the precise issues 
they here raise. The Supreme Court there gave effect to the 
Expediting Act and held that it deprived this Court of juris¬ 
diction to entertain special appeals from interlocutory orders 
under the same section of the District of Columbia Code (Sec. 
17-101) as appellants rely upon in the instant action. 

United States Alkali Export Assn. v. United States, 325 U. S. 
196 (1945), is a reaffirmation of the holding in the California 
Canneries case. The Supreme Court held that the peculiar 
facts there presented warranted issuance, in aid of its appellate 
jurisdiction, of the common law writ of certiorari to review an 
interlocutory decree. The only present applicability of the 
Alkali case results from the Supreme Court’s clear statement 
that the Courts of Appeals have no appellate jurisdiction of 
civil antitrust cases instituted by the United States. 

Appellants cannot avoid the California Canneries case by as¬ 
serting that the order there involved (denial of a motion for 
leave to intervene) was a final rather than an interlocutory 
order, and that therefore the Supreme Court was speaking 
obiter when it recognized that the Expediting Act forbade 
appeals from interlocutory orders. The tight chain of reason¬ 
ing by which a court arrives at its conclusion is never dictum. 
Moreover, it is clear that the Supreme Court there regarded the 
order before it as an interlocutory one. Whether or not such 
an order came to be regarded at a later date as final is imma¬ 
terial in determining how the Supreme Court regarded such a 
ruling at the time of the opinion in the California Canneries 
case. 
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* 

Nor can appellants distinguish the Canneries case as involv¬ 
ing alleged restraints upon commerce among the several states 
in violation of Sections 1 and 2 of the Sherman Act, whereas 
the instant action involves alleged restraints upon commerce 
in violation of Section 3. Section 3 of the Sherman Act is hot 
confined to restraints on commerce solely within the District 
and hence is not “local” legislation. Even as it relates to the 
District of Columbia, Section 3 concerns restraints on (1) com- 
merce solely within the District, (2) commerce between the 
District and a state or states, (3) commerce between the Dis¬ 
trict and a territory or territories, (4) commerce between the 
District and a foreign nation or nations. Such extensive cover¬ 
age is no more “local” than restraints upon commerce between 
any two or more states as proscribed in Section 1 of the Sher¬ 
man Act. The fact that this case relates solely to the District 
of Columbia cannot make the Congressional purpose to expe¬ 
dite all antitrust cases any different in the District of Columbia 
from what it is in the rest of the nation. Congress did not ii>- 
tend that one class of persons within the United States—those 
residing in the District of Columbia—should have less expedi¬ 
tious enforcement of the antitrust laws than all remaining 
persons in the United States. 

Congress intended by the Expediting Act to expedite all 
antitrust cases and not merely those filed under Sections 1 and 
2 of the Sherman Act. To that end “for the enforcement of the 
Anti-Trust Act within the District of Columbia * * * the 
appellate jurisdiction of the Court of Appeals of the District 
corresponds to that of the several Circuit Courts of Appeals, f’ 
United States v. California Cooperative Canneries, 279 U. S. 
553,558. j 

The Expediting Act is as equally applicable by its terms to 
Section 3 as it is to Sections 1 and 2 of the Sherman Act. This 
is a further manifestation of Congressional intent that appellate 
jurisdiction in civil cases brought by the Government under 
Section 3 should rest on the same footing as suits under Sections 
1 and 2. j 

The recent revision of the Judicial Code (Act of June 25, 
1948, Public Law 773, 80th Cong., 2d Sess.) is further evidence 
of Congressional intent to standardize and make uniform ap- 

823272— 49 -2 i 




6 


peHate procedure as between this Court and the numbered 
courts of appeals. 

II. The judgment of acquittal in Criminal Action No. 950-47 
is not res judicata in this civil action. The precise point here 
involved has already been adversely decided to the appellants’ 
position by a three-judge expediting court in the District of 
Columbia in the only case in which the point has been con¬ 
sidered. United States v. United States Gypsum Co., 51 F. 
Supp. 613 (D. D! C. 1943). 

The doctrine of res judicata is an aspect of the law of estoppel 
and is of common law origin. In any conflicts between it and 
the Sherman Act, the Act must govern. Sola Electric Com¬ 
pany v. Jefferson Electric Company, 317 U. S. 173 (1942); 
Katzinger Manufacturing Co. v. Chicago Mfg. Co., 329 U. S. 
394 (1947); MacGregor v. Westinghouse Electric Co., 329 U. S. 
402 (1947); and United States v. United States Gypsum Com¬ 
pany, 333 U. S. 364 (1948). By providing cumulative remedies 
for enforcement of the Sherman Act, Congress has evidenced its 
intention that the Government in Sherman Act cases should 
have two opportunities to institute an action against the same 
parties for the alleged violation: one in a criminal proceeding 
and the other in a civil suit. The three-judge expediting court 
in the Gypsum case recognized the controlling force of this 
argument in stating, “it is clear from the context of the Sherman 
Act that such a doctrine [res judicata] was never meant to 
apply.” 51F. Supp. 613,614. 

There is a further reason why an acquittal in a criminal action 
cannot be res judicata in a subsequent civil suit. In a criminal 
action the Government, as prosecutor, must convince the jury 
beyond a reasonable doubt of the defendants’ guilt; in a civil 
suit for injunction the Government, as plaintiff, need convince 
the court only by a preponderance of the evidence. For this 
reason, a verdict of acquittal in a criminal action can never be 
res judicata in a subsequent civil suit. Helvering v. Mitchell, 
303 U. S. 391 (1938). 

The Government as plaintiff in a civil suit has the oppor¬ 
tunity to produce more evidence than is afforded it in a crim¬ 
inal action. Depositions, interrogatories, and requests to admit 
are available to the Government as a plaintiff, but not as a 
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prosecutor. In a civil action the Government may call as wit¬ 
nesses individual defendants. In a criminal action, individuals 
cannot be required to testify against themselves, nor can the 
Government call hostile persons as witnesses and examine them 
as if on cross-examination. The Supreme Court stated that 
because of the differences in availability of evidence no acquit¬ 
tal in a criminal action can be res judicata in a subsequent civil 
suit. Helvering v. Mitchell, supra. j 

Appellants have asserted that the criminal trial justice 
granted the motions for judgment of acquittal because all the 
facts charged in the indictment did not amount to an offense 
under the Sherman Act. The criminal trial justice could not 
make and did not make such a ruling. In response to a motion 
for judgment of acquittal, for res judicata purposes at least, 
the court can rule only on the sufficiency of the evidence to 
prove the allegations of the indictment. Rule 29, Federal 
Rules of Criminal Procedure; see Angel v. Bullington, 330 TJ. S. 
183, 187 (1947). 

The opinion of the criminal trial justice shows that the 
court did not assume that all the facts charged in the indict¬ 
ment were true and hence could not have ruled on the suffi¬ 
ciency of the indictment as a matter of law. The indictment 
charged that “competition between members of the defendants 
in determining fees * * * has been eliminated.” The 

criminal trial justice found in his opinion that the brokers 
“continue * * * in full competition with each otherl” 

Thus, the criminal trial justice clearly indicated that in .his 
opinion there had been a failure of proof on this vital issue. 

Appellants’ motions for judgment of acquittal made at the 
close of the Government’s case, which they describe as being 
in part “in the nature of a demurrer to the evidence,” could not 
raise a question of the failure of the indictment to state an 
offense. At best, the motions merely challenged the sufficiency 
of the evidence to prove the allegations of the indictment. 
See Galloway v. United States, 319 U. S. 372,399 (1943). Since 
a demurrer to the evidence requires consideration of the evh- 
dence adduced by the Government, it can never be res judicata 
in a subsequent civil suit. This is because the procedural 
differences relating to the availability of evidence between 
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criminal actions and civil suits make it possible that the Gov¬ 
ernment may be able to establish its case as a plaintiff in a 
civil action though it could not as a prosecutor in the criminal 
action. 

Furthermore, since the Government is denied the right of 
appeal from an acquittal in a criminal action, it is a perversion 
of the principles and purposes of the doctrine of res judicata 
to assert that the decision of a single judge can preclude the 
Government forever from an authoritative ruling on the legal 
issues raised by the complaint and the answers of the defendants 
therein. 

I 

This Court lacks jurisdiction of this appeal 
A. The Expediting Act deprives this Court of jurisdiction 

Congress adopted in the Expediting Act a simple but com¬ 
prehensive rule governing appeals in all civil cases brought 
by the United States under the Sherman Act. The statutory 
command is that appeals shall lie only to the Supreme Court 
and may be taken only from final decrees. Its purpose, 
as its name implies, is to expedite the dispatch of antitrust 
cases as important public litigation where the complexity of 
the issues and other factors peculiarly lend themselves to delay. 
The statute is, therefore, a further reflection of what the Su¬ 
preme Court found and referred to as “Congress’ declared policy 
of. expediting this type of litigation.’* United States v. 
National City Lines, 334 U. S. 573, 589 (1948). 

In the City Lines case, the Supreme Court noted that anti¬ 
trust cases are notoriously long drawn out, the more important 
cases seldom requiring less than three to five years to conclude 
(p. 590). As Congressional measures to counteract the pos¬ 
sibilities for delay, the Court pointed to the statutory provision 
that trials of antitrust cases of this type may, upon request 
of the Attorney General, “be given precedence over others and 
in every way expedited and be assigned for hearing at the 
earliest practicable date * * *” (32 Stat. 823,15 U. S. C. § 28). 
It might further have pointed to Section 4 of the Sherman Act 
which provides that the several district courts of the United 



9 


States in exercising jurisdiction of antitrust complaints “shall 
proceed, as soon as may be, to the hearing and determination 
of the case * # *” (26 Stat. 209,15 U. S. C. § 4). It there held 
that the provision (Section 12 of the Clayton Act, 38 Stat. 736, 
15 U. S. C. § 22) governing the venue of cases against corpora¬ 
tions, should be interpreted, as it then stood, in the light of this 
clear Congressional policy. And finally, the Court noted: 
“The policy of expediting final decision of these cases is further 
implemented by authorizing direct appeals to this Court’f (p. 
589). | 

Appellants here seek to violate the statutory command in 
both of its facets. They seek a determination, not by the Su¬ 
preme Court, but by this intermediate Court, and they seek 
that determination on an avowedly interlocutory order and not 
on a final decree. The precise frustration against which Con¬ 
gress acted in the Expediting Act is thus operative in this case. 8 

Both the direct command and clear purpose of the Expediting 
Act deny to this Court jurisdiction of the present appeal. That 
command and purpose were recognized in United State$ v. 
California Cooperative Canneries, 279 U. S. 553 (1929). We 
submit that this case is squarely controlling of the present con¬ 
troversy and establishes this Court’s lack of jurisdiction. 

In the California Canneries case the Canneries moved in the 
United States District Court for the District of Columbia 
(then called the Supreme Court of the District of Columbia) 
for leave to file an intervening petition praying that the con¬ 
sent decree in United States v. Sun ft & Co. be vacated. The 
District Court denied leave to intervene and the Canneries 
appealed to this Court under the same statute under which 
the special appeal in the instant case is taken (D. C. Code 
(1940), Sec. 17-101). This Court reversed and granted leave 
to intervene. Following the decision of the Supreme Court in 
Swift <& Co. v. United States, 276 U. S. 311 (1928), approving 
the consent decree, the Government moved that this Court 
vacate its judgment granting the Canneries leave to intervene. 

_ i 

1 The trial court entered the interlocutory order on July 16, 1948 (Jt. 
App. 23). Even should this Court now promptly deny the propriety of fhe 
appeal, and no further delays be imposed, not much less than a year will 
have been consumed. 
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This Court refused to vacate its judgment and the Supreme 
Court granted certiorari. The Canneries contended that this 
Court had jurisdiction of the appeal for reasons characterized 
by the Supreme Court as follows (279 U. S. 553, 557-8): 

It argues that the appeal was not within the purview 
of § 2 of the Expediting Act, because it was not “an ap¬ 
peal from the final decree”; because the Canneries was 
not at the time of its appeal a party to a suit in which 
the United States w*as the “complainant”; and because, 
under § 226 of the District of Columbia Code [Section 
17-101 (1940 Code)], the Court of Appeals has, in its 
discretion, jurisdiction of an appeal from interlocutory 
orders. * * * [Footnotes omitted.] 

Mr. Justice Brandeis, speaking for an unanimous Court, 
flatly rejected the contention as unsound and reversed this 
Court, stating (279 U. S. 553,558-9): 

Congress sought by the Expediting Act to ensure 
speedy disposition of suits in equity brought by the 
United States under the Anti-Trust Act. Before the 
passage of the Expediting Act the opportunities for de¬ 
lay were many. From a final decree in the trial court 
under the Anti-Trust Act an appeal lay to the Circuit 
Court of Appeals; and six months were allowed for tak¬ 
ing the appeal. From the judgment of the Court of Ap¬ 
peals an appeal lay to this Court; and one year was 
allowed for taking that appeal. Act of March 3, 1891, 
c. 517 §§ 6,11, 26 Stat. 826,828, 829. See United States 
v. E. C. Knight Co ., 60 Fed. 306 ; 60 Fed. 934; 156 U. S. 
1; United States v. Trans-Missouri Freight Association, 
53 Fed. 440; 58 Fed. 58; 166 U. S. 290. Moreover, there 
might be an appeal to the Circuit Court of Appeals from 
a decree granting or denying an interlocutory injunc¬ 
tion, Act of June 6, 1900, c. 803, 31 Stat. 660. These 
provisions governing appeals in general were amended 
by the Expediting Act so that in suits in equity under 
the Anti-Trust Act “in which the United States is com¬ 
plainant,” the appeal should be direct to this Court from 
the final decree in the trial court. Thus, Congress limit- 
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ed the right of review to an appeal from the decree 
which disposed of all matters, see Collins v. Miller, 252 
U. S. 364; and it precluded the possibility of an appeal 
to either court from an interlocutory decree. * * * 

For the enforcement of the Anti-Trust Act within 
the District of Columbia, its Supreme Court has juris¬ 
diction corresponding to that which is exercised by the 
federal district courts in the several districts; and the 
appellate jurisdiction of the Court of Appeals of tjhe 
District corresponds to that of the several Circuit Courts 
of Appeals. 4 * * * 

Allowance of the present appeal would be in clear derogation 
of the California Canneries case. It would thwart the Con¬ 
gressional purpose underlying the Expediting Act to secure 
speedy disposition of civil antitrust suits in which the Govern¬ 
ment is complainant by preventing piecemeal appeals. “Con¬ 
gress from the very beginning has, by forbidding piecemeal dis¬ 
position on appeal of what for practical purposes is a single 
controversy, set itself against enfeebling judicial administra¬ 
tion. Thereby is avoided the obstruction to just claims that 
would come from permitting the harassment and cost of a suc¬ 
cession of separate appeals from the various rulings to which a 
litigation may give rise, from its initiation to entry of judg¬ 
ment. To be effective, judicial administration must not be 
leaden-footed. Its momentum would be arrested by permitting 
separate reviews of the component elements in a unified cause,” 
Cobbledick v. United States, 309 U. S. 323, 325 (1940). 

Appellants assert that United States Alkali Export Assn. v. 
United States, 325 U. S. 196 (1945) “overrules the dicta” in 
the California Canneries decision (Br., p. 11). We submit that 
the Alkali case, contrary to the appellants’ contentions, not only 
affirms but implements the Canneries case. 

In the Alkali case the Supreme Court held that it might 
review by a common-law writ of certiorari issued under Section 
262 of the Judicial Code (28 U. S. C. sec. 377) an order of the 
district court overruling a motion to dismiss filed by the de¬ 
fendants to prevent the United States from continuing civil 
proceedings for alleged violations of the Sherman Act prior to 

TrrZ ' 

The emphasis here and hereafter, unless otherwise indicated, is ours. 


i 

l 
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proceedings by the Federal Trade Commission under the Webb- 
Pomerene Act. There has been no doubt as to the power and 
jurisdiction of the Supreme Court to issue such a writ. Com¬ 
mon-law writs in aid of appellate jurisdiction (presently author¬ 
ized by Section 1651 (a) of title 28, U. S. C.) have been 
repeatedly granted by the Supreme Court to review interloc¬ 
utory orders or judgments. Ex parte Simons, 247 U. S. 231 
(1918); Ex parte Skinner & Eddy Corp., 265 U. S. 86 (1924); 
Ex parte United States, 287 U. S. 241 (1932); McCullough v. 
Cosgrave, 309 U. S. 634 (1940); Ex parte Kawato, 317 U. S. 69 
(1942 ); Ex parte Peru, 318 U. S. 578 (1943); De Beers Con¬ 
solidated Mines, Ltd. v. United States, 325 U. S. 212 (1945); 
cf. United States v. National City Lines, Sup. Ct. No. 269 Mis¬ 
cellaneous. Oct. Term 194S. But the purpose and function of 
such writs have nothing to do with the instant case. As 
pointed out in Roche v. Evaporated Milk Assn.., 319 U. S. 21,. 
26 (1943): 

The traditional use of the writ in aid of appellate 
jurisdiction both at common law and in the federal 
courts has been to confine an inferior court to a lawful 
exercise of its prescribed jurisdiction or to compel it to 
exercise its authority when it is its duty to do so. * * * 

In any event, in civil antitrust cases brought by the Govern¬ 
ment, only the Supreme Court can review interlocutory rulings 
by district courts by common law writ in aid of its appellate 
jurisdiction. As was stated succinctly in United States Alkali 
Export Assn. v. United States, 325 U. S. 196,202: 

But where, as here, sole appellate jurisdiction lies in 
this Court, application for a common law writ in aid 
of appellate jurisdiction must be to this Court. 

Since the Alkali case involved review of an interlocutory 
order of a district court, the above-quoted language is a re¬ 
affirmation of the holding in the Canneries case that the Courts 
of Appeals have no jurisdiction in Sherman Act civil cases insti¬ 
tuted by the United States. It also implements the Canneries 
decision by precluding the possibility in such cases of the issu¬ 
ance by Courts of Appeals of writs of certiorari to review inter¬ 
locutory orders of district courts. 
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In Allen Calculators, Inc. v. National Cash Register Co., 322 
U. S. 137.142 (1944), the Court stated: 

It was, inter alia, to prevent the delay of unwarranted 
appeals by disappointed applicants to intervene, which 
would suspend the ultimate disposition of suits under 
the antitrust acts, that jurisdiction to review District 
Court decrees was not vested in the Circuit Courts of 
Appeals but solely in this court, and that the statute 
[the Expediting Act] limited the right of appeal to fihal 
decrees. [Citing in footnote United States v. California 
Canneries, 279 U. S. 553.] 

I 

B. The Supreme Court’s statements in the Canneries case regarding 
interlocutory orders were not dicta 

Appellants admit that “Mr. Justice Brandeis in the Can¬ 
neries opinion did state that the Expediting Act prohibited 
interlocutory appeals in anti-trust civil suits brought by the 
United States” (Br., p. 11). They assert, however, that the 
appeal before the Supreme Court in the Canneries case was 
an appeal from a final rather than an interlocutory ruling and 
therefore that Mr. Justice Brandeis’ statements regarding in- - 
terlocutory appeals were dicta and not controlling on this 
Court. 

We point out initially that the interpretation which appel¬ 
lants thus seek to give the Expediting Act would completely 
thwart its purpose. It would be footless to require direct ap¬ 
peals to the Supreme Court from final decrees if any number of 
appeals might be taken to intermediate courts from interlocu¬ 
tory orders. Congress sought no such partial solution of the 
problem of assuring speedy determinations of the Governments 
civil antitrust litigation. The Expediting Act has never been 
so interpreted. That Act has been on the books for almost half 
a century, during which time hundreds of civil antitrust cases 
have been instituted by the United States. We are unaware 
of any prior case in which, with the issue raised, an interr 
mediate court entertained an appeal from an interlocutory 
order. Cf. United States v. California Cooperative Canneries,, 
supra. 

823272—19-3 
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Appellants’ theories as to the holding of the California Can¬ 
neries case must be rejected on two grounds. In the first place, 
we deny that the interpretation the Court there placed on the 
Expediting Act can in any measure be treated as dictum. The 
tight chain of reasoning by which a court arrives at its conclu¬ 
sion is an essential to its ultimate holding and is, therefore, not 
dictum. The general policy considerations which the Court 
recognized and applied in California Canneries are equally 
applicable to and dispositive of the present case. 

In the second place, an examination of the Court’s opinion 
reveals that it regarded the order there appealed from (namely, 
the denial of a petition for leave to intervene), not as a final 
order but as an interlocutory one. The case is, therefore, four¬ 
square with the present case. Proof that the Court did regard 
the order as interlocutory is apparent from the cases cited in 
the opinion. The Court said (279 U. S. 553, 556): 

The Canneries appealed to the Court of Appeals. 
That court, so far as appears, did not consider the 
question whether, in view of the Expediting Act, it has 
jurisdiction on appeal. It did not refer to the decisions 
which hold that an order denying leave to intervene is 
not appealable, In re Cutting, 94 U. S. 15; Credits Com¬ 
mutation Co. v. United States, 177 U. S. 311; Ex 
parte Leaf Tobacco Board of Trade, 222 U. S. 578, 581; 
In re Englehard, 231 U. S. 646; City of New York v. 
Consolidated Gas Co., 253 U. S. 219; New York v. New 
York Telephone Co., 261 U. S. 312, except where he who 
seeks to intervene has a direct and immediate interest 
in a res which is the subject of the suit, * * * 

In Credits Commutation Co. v. United States, swpra, the 
Court quoted with approval the following statement by the 
lower court (177 U. S. 311, 315): 

# * * when leave to intervene in an equity case is 
asked and refused, the rule, so far as we are aware, is 
well settled that the order thus made denying leave to 
intervene is not regarded as a final determination of the 
merits of the claim on which the intervention is 
based, 


* * * 



15 


In the City of New York v. Consolidated Gas Company pf 
New York, supra, the Court said (253 U. S. 219, 221): 

* * * the order appealed from was not of that filial 

character which furnished the basis for appeal. 

Appellants predicate their argument with respect to the inap¬ 
plicability of California Canneries on the ground that the Court 
subsequently took a different view as to the finality of a denial 
of a petition to intervene. See Missouri-Kansas Pipe Line Co. 
v. United States, 312 U. S. 502 (1941); but cf. Allen Calculators, 
Inc. v. National Cash Register Co., supra. But this would be 
of no consequence in determining how the Court regarded such 
a ruling when California Canneries was decided. What is mate¬ 
rial for the purpose of ascertaining whether the opinion is diC- 
tum is the view the Court took of such an order wiien the case 
was presented for decision. It took the view the order w&s 
interlocutory, and that is the present case. 5 Cf. Vertner V. 
Vertncr, 63 App. D. C. 179, 70 F. 2d 783 (1934). 

C. Complaints charging restraints on commerce under Section 3 of the 

Sherman Act are subject to the same rules as complaints charging re¬ 
straints on commerce among the states under Section 1 

i 

Appellants have argued (Br. p. 12) that the Canneries case 
may be distinguished on the further ground that it concerned 
alleged restraints upon commerce among the several states in 
violation of Sections 1 and 2 of the Sherman Act, whereas tfye 
instant action was brought for alleged restraints upon com¬ 
merce in violation of Section 3. It is argued that because Sec¬ 
tion 3 is “local legislation,” local rules should govern. 

Section 3, however, is not confined to restraints on commerce 
solely within the District. It is wide in its scope, being aimed 
at restraints upon trade in the District, in the territories (which 
in 1890 were extensive), with foreign countries, and restraints 
involving combinations of the foregoing. The first sentence 
of Section 3 reads: 

i 

* Parsons v. Little, 28 App. D. C. 218 (1906), relied upon by appeUants (Br., 
p. 11) has no relevance. That case held that, where the lower court has 
granted a petition to intervene and has then dismissed it on its merits, tljie 
decree of dismissal is final. 


I 
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Every contract, combination in form of trust or other¬ 
wise, or conspiracy, in restraint of trade or commerce in 
any Territory of the United States or of the District of 
Columbia, or in restraint of trade or commerce between 
any such Territory and another, or between any such 
Territory or Territories and any State or States or the 
District of Columbia, or with foreign nations, or be¬ 
tween the District of Columbia and any State or States 
or foreign nations, is hereby declared illegal. 

As it relates to the District of Columbia, this section concerns 
restraints on the following types of commerce: 

(1) Commerce solely within the District; 

(2) Commerce between the District and a State or States; 

(3) Commerce between the District and a Territory or 
Territories; 

(4) Commerce between the District and a foreign nation 
or nations. 

Such extensive coverage is no more “local” than restraints 
upon commerce between any two or more states as proscribed 
in Section 1 of the Sherman Act. 

The fact that this case relates solely to the District of Colum¬ 
bia cannot make the Congressional purpose to expedite all 
antitrust cases any different in the District of Columbia from 
what it is in the rest of the nation. To argue otherwise would 
force the appellants into the position of contending that the 
appellate jurisdiction of this Court varies, depending upon the 
type of commerce alleged to be restrained. Thus, for example, 
if the action involves any one or more of types 2, 3 or 4, the 
appellants presumably would concede that the Expediting Act 
prevails. If the action involves type 1 only, they would argue 
that Section 17-101 of the District of Columbia Code prevails. 
If type 1 is combined with any other types, we presume that the 
Expediting Act would control. 

The result is that there is attributed to Congress the intent 
that one class of citizens wdthin the continental United States— 
those residing in the District of Columbia—should have less 
expeditious enforcement of the antitrust laws than all remain¬ 
ing citizens in the United States. But it seems clear to us, 
as it did to the Supreme Court, that the Congressional purpose 
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• j 

was to expedite all antitrust cases. In the Canneries case the 
Supreme Court said (279 U. S. 553,558-9): 

For the enforcement of the Anti-Trust Act within the 
District of Columbia, its Supreme Court has jurisdiction 
corresponding to that which is exercised by the federal 
district courts in the several districts; and the appellate 
jurisdiction of the Court of Appeals of the District cor¬ 
responds to that of the several Circuit Courts of Appeals .j 

The United States Supreme Court’s position is also supported 
by consideration of the history surrounding the passage of thej 
Sherman Act. Congress intended to give the District of Colum¬ 
bia even more comprehensive enforcement than it was able 
to give the rest of the Nation under its constitutional powers. 
Atlantic Cleaners & Dyers v. United States, 286 U. S. 427,: 
435 (1932). In order to realize this goal of comprehensive 
enforcement, expeditious treatment of Sherman Act cases is 
of vital importance. 

Moreover, the Expediting Act is not limited in its application 
to Sections 1 and 2 of the Sherman Act. It is equally applicable 
by its very terms to Section 3 of the Sherman Act. Section 
2 of the Expediting Act provides in part (15 U. S. C. Sec. 29): 

In every suit in equity brought in any district court 
of the United States under sections 1-7 of this title, 6 
wherein the United States is complainant, an appeal 
from the final decree of the district court will lie only 
to the Supreme Court and must be taken within sixty 
days from the entry thereof: * * * 

It would be difficult to obtain a clearer manifestation that j 
Congress intended by the Expediting Act that appellate juris¬ 
diction in equity cases brought by the Government under 
Section 3 should rest on the same footing as suits under Sections 
1 and 2. The purpose of the Expediting Act is to expedite all 
antitrust suits on the same basis and not merely those filed 
under Sections 1 and 2. If Congress had desired that appellate 
jurisdiction for suits under Section 3 be governed by local pro¬ 
cedural rules, it would have written an express exception into 
the Expediting Act to that effect. 

i 

■. 

« Section 3 of this title is the section under which suit in the instant case 
was filed. 
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That the powers of the federal courts in the District of 
Columbia are to be regarded generally as uniform with those 
of the rest of the country is indicated by the recent revision of 
the Judicial Code (P. L. 773, 80th Cong., 2d Sess., Act of June 
25, 1948). 7 Congress made the United States District Court 
for the District of Columbia a regular district court of the 
United States; it also made the Court of Appeals for the 
District of Columbia one of the regular circuit courts of appeals. 

Section 1, § 88provides: 

§ 88. District of Columbia. 

The District of Columbia constitutes one judicial 
district. 

Subsection 41 establishes the Court of Appeals for the 
District of Columbia as a regular circuit court of appeals: 

§ 41. Number and composition of circuits. 

The eleven judicial circuits of the United States are 
constituted as follows: 

Circuits Composition 

District of Columbia.District of Columbia 

[There then follows the description of the ten num¬ 
bered circuits.] 

The jurisdiction of the District Court for the District of 
Columbia is, therefore, no more “local” than that, let us say, 
of the Southern District of New York or of any other judicial 

7 Section 38 of P. L. 773 provides that “this Act shall take effect on Sep¬ 
tember 1, 1948.” This special appeal was allowed on November 2, 1948, 
and is therefore controlled by the provisions of the Revised Code. Section 
39 of the Act provides that “Any rights * * * existing under such sec¬ 

tions or parts thereof shall not be affected by this repeal.” Prior to the 
allowance of their special appeal on November 2, 1948, appellants had no 
“rights.” The filing of the petition for allowance of a special appeal on 
July 22, 1948, did not confer any “rights.” Proceedings in the lower court 
were not even stayed. Rule 11 (e). Rules for the United States Court of 
Appeals for the District of Columbia Circuit. 

In Ex parte McCardle, 74 U. S. 506 (1S6S) the cause had been argued 
before the Supreme Court and was under consideration by the Justices 
thereof when a statute was passed affecting the Court's jurisdiction. The 
Court declined to continue to exercise jurisdiction and immediately dis¬ 
missed. The case at bar concerns the jurisdiction of this Court. In view of 
the holding in the ilcCardlc case the appellants’ contention made in the 
footnote on page 9 of their brief that the Revised Code is not controlling is 
unsound. 


I 
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District. The whole sweep of this portion of the recent re-, 
vision of the Judicial Code is to standardize and make uniform 
appellate procedure as between the Court of Appeals for the 
District of Columbia Circuit and the numbered circuit courts. 

House Report No. 308 (80th Cong., 1st Sess.) accompany-j 
ing the act revising the Judicial Code contains the following 
statement (p. 5): ! 

' . • i 

The District of Columbia is included as a judicial • 
circuit of the United States in section 41 and as a judicial 
district in section 88. Under sections 43 and 132 its 
court of appeals and district court are. in all respects, 
made equal as to jurisdiction and powers with correA 
sponding courts in other circuits and districts respec -1 
tively. | 

Section 1, § 1291 of P. L. 773 provides: j 

§ 1291. Final decisions of district courts. j 

The courts of appeals shall have jurisdiction of appeals , 
from all final decisions of the district courts of the United 
States, * * # | 

While it could be argued that in enacting § 1291 Congress I 
repealed Section 17-101 of the District of Columbia Code upon j 
which this appeal is based, we do not press the point at this ! 
time. 8 We do contend, however, that in enacting the revision 
quoted above, Congress further demonstrated its intent to have i 
the appellate jurisdiction of this Court generally on a par with 
that of every other Court of Appeals. 


The judgment of acquittal in criminal action No. 950-47 is not ! 

res judicata in this action 

I 

i 

A. Congress intended the doctrine of res jndicata to be inapplicable to 
trial of a Sherman Act civil suit following acquittal in a criminal case 

We agree with appellants that the doctrine of res judicata 
is a part of the law of estoppel and is of common law origin 
(Jt. App. p. 73 and Br. p. 14). Frequently the Supreme Court 

* Section 17-101 is not listed as one of those laws repealed in the table at • 
the end of Section 39 of the recent revision of the Judicial Code. j 

j 

I 


i 

I 

I 
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has had occasion to emphasize that rules of estoppel cannot 
be used to thwart the underlying objectives of legislation and 
for that reason any conflict between the doctrine of res judicata 
and the Sherman Act must be resolved in favor of the Act. 
Sola Electric Co. v. Jefferson Co., 317 U. S. 173 (1942); Katz- 
inger Co. v. Chicago Mfg. Co., 329 U. S. 394 (1947); MacGregor 
v. Westinghouse Electric Co., 329 U. S. 402 (1947); United 
States v. United States Gypsum Co., 333 U. S. 364; 388 (1948). 

This was one consideration which moved the three-judge 
expediting court in this District to rule in favor of the Govern¬ 
ment when a similar plea of res judicata was made in United 
States v. United States Gypsum Co., 51 F. Supp. 613 (D. D. C., 
1943). In that case the Government filed a complaint to enjoin 
the defendants from continuing alleged violations of the anti¬ 
trust laws. By supplemental answer the defendants pleaded 
that in a prior criminal action involving substantially the same 
issues and parties, the trial judge had sustained the defendants’ 
motions for a directed verdict. The defendants then moved for 
summary judgment on the ground that the judgment of the trial 
judge sustaining the motions for a directed verdict was res 
judicata in the civil case. There, as here, the defendants con¬ 
tended that the court in the criminal case had ruled that de¬ 
fendants’ conduct as shown by the evidence did not amount 
to a violation of the Sherman Act. There, as here, the expe¬ 
diting court denied the motions. In the opinion of the court, 
there were two reasons for the denial. One was based upon 
the difference in the quantum of proof and the difference in 
availability to the Government of evidence under the Rules 
of civil as distinguished from criminal procedure. These con¬ 
siderations are discussed below (pp. 22-5). The other reason 
was stated by the court as follows (51 F. Supp. 613, 614): 

* * * the most impelling reason, in our judgment, 

why res judicata does not apply in this case is that it is 
clear from the context of the Sherman Act that such a 
doctrine was never meant to apply. As the Supreme 
Court has said, it was the intention of Congress in pro¬ 
viding for a criminal proceeding, an equity proceeding, 
and a suit by a damaged individual—all in one act— 
that concurrent remedies were to be afforded. Standard 
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Sanitary Mfg. Co. v. United States, 1912, 226 U. S. 20, ; 
33 S. Ct. 9, 57 L. Ed. 107. Under such circumstances it j 
would seem clear that a judgment in one action would 
not be a bar to obtaining a judgment in the others. 

The court recognized that the common law doctrine of res 
judicata yields in a civil antitrust case brought by the Govern- j 
ment to the Sherman Act which of course is paramount. This 
is so not merely because there are concurrent remedies for one 
violation (cf. Appellants’ Br., p. 36). It is because by granting 
concurrent remedies the Congress evidenced its intention to 
permit the Government in Sherman Act cases to have two op¬ 
portunities to institute action against the same parties for the j 
same alleged violation of the Act: one in a criminal proceeding 
and the other in a civil suit. 

I 

It will not do for appellants to brush aside the decision in the j 
Gypsum case on the ground that it is the decision of a district | 
court. The fact is, as counsel for appellants admitted in the ! 
argument in the court below (Jt. App. p. 67), that there is no I 
case holding that a jury verdict or judgment of acquittal in a j 
criminal case is res judicata in a subsequent civil case. 

At the conclusion of the Government’s evidence in the trial of j 
the Gypsum civil case, the expediting court granted defendants’ 
motions to dismiss the complaint on the ground that, the Gov- j 
ernment had not proved a violation of the Act. A direct ap- j 
peal was taken by the Government to the Supreme Court under j 
the Expediting Act. Defendants took no cross-appeal on the j 
res judicata issue. In the course of its opinion reversing the j 
ruling of the expediting court the Supreme Court once again j 
took pains to declare that rules of estoppel cannot be used to j 
subvert a Sherman Act “suit to vindicate the public interest.” j 
United States v. United States Gypsum Co., 333 U. S. 364, 388. 
There the particular rule of estoppel in question was that the 
United States, having itself granted a patent, could not sub¬ 
sequently be heard to deny the validity of that which it had 
already admitted. 

Similarly, in Sola Electric Company v. Jefferson Company, 
supra, a patent licensor in a suit to collect unpaid royalties 
claimed that his licensee was estopped from showing the inva- j 
lidity of a price-fixing clause in the license agreement. In mak- j 
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ing this claim the licensor relied upon the long line of decisions, 
based on a well accepted principle in the law of estoppel, that 
a man may not be heard to deny in a suit on a contract that 
which he had solemnly admitted in the contract to be true. 
Yet, said the Supreme Court (317 U. S. 173,177): 

Local rules of estoppel which would fasten upon the 
public as well as the petitioner the burden of an agree¬ 
ment in violation of the Sherman Act must yield to 
the Act’s declaration that such agreements are unlawful, 
and to the public policy of the Act which in the public 
interest precludes the enforcement of such unlawful 
agreements. Cf. Morton Salt Co. v. Suppiger Co., 314 
U. S. 488, 492-3. 

This is not to say that the doctrine of res judicata has no 
application in any Sherman Act proceeding. Thus it applies 
to a defendant who has been convicted in a criminal proceeding 
and who, in a subsequent civil proceeding, attempts to secure 
a second trial on the same issues. The fact that a conviction in 
a criminal case by the highest quantum of proof known to our 
law is res judicata against the same defendant in a civil suit 
involving the same conspiracy does not conflict with the public 
policy of the Sherman Act. For this reason Local 167, Inter¬ 
national Brotherhood of Teamsters, et al. v. United States, 291 
U. S. 293 (1934), does not conflict with the appellee’s position 
here. 

I 

B. Acquittal in a criminal case does not bar a subsequent civil action because 
of the difference in the availability of evidence and in the burden of 1 
proof 

There is a second reason, apart from the considerations just 1 
discussed, for holding that the criminal judgment of acquittal 
is not res judicata in this civil suit. This reason is clearly enun¬ 
ciated in the expediting court’s opinion in the Gypsum case. 
The Court stated that because of the difference in the quantum 
of proof and the rules of evidence in civil and criminal cases 
the doctrine of res judicata is inapplicable to a subsequent civil 
suit. United States v. United States Gypsum Company, 51 
F. Supp. 613, 614. 
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Appellants concede that the difference in degree of proof 
between criminal and civil cases prevents the application in a 
civil suit of a plea of res judicata based on acquittal by a jury in 
a prior criminal action (Br. p. 5). As appellants point out: j 

This exception is based upon the difficulty of deter-; 
mining, upon a record containing a criminal jury ver-| 
diet, whether the issues were concluded favorably to the! 
defendant or whether the defendant was acquitted be¬ 
cause, although the government proved its case by thej 
preponderance of the evidence, it did not do so beyond a 
reasonable doubt. 

The difference between appellants and appellee on this point! 
arises when the acquittal is granted by the court rather than! 
the jury. Appellants seem to take the position that where the j 
court grants the judgment of acquittal and the record reveals 
the grounds for that judgment, the doctrine of res judicata; 
applies. They admit, however, that the doctrine “may” be! 
inapplicable “where the trial judge directed a verdict and the j 
record does not reveal the grounds” (Br., p. 5). 

It is the position of the appellee that the doctrine does not 
apply in any civil suit following a judgment of acquittal in a 
criminal proceeding whether the acquittal has been directed 
by the court or returned by the jury. 

The difference in the quantum of proof required to secure a 
conviction in a criminal case from that required to secure a 
judgment favorable to the plaintiff in a civil case prevents the ; 
application of a plea of res judicata in a civil case after acquit- j 
tal in criminal proceedings. Helvering v. Mitchell , 303 U. S. 
391 (1938). That case involved a civil proceeding against the ! 
same party and substantially the same issues as had been ! 
involved in a prior criminal case in which the defendant had I 
been acquitted by the jury. The Supreme Court held (p. 397): j 

The difference in degree of the burden of proof in \ 
criminal and civil cases precludes application of the i 
doctrine of res judicata. The acquittal was “merely ! 
* * * an adjudication that the proof was not suffi- ! 

cient to overcome all reasonable doubt of the guilt of the ! 


i 

i 

I 
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accused.” Lewis v. Frick, 233 U. S. 291, 302. It did 
not determine that Mitchell had not wilfully attempted 
to evade the tax. That acquittal on a criminal charge is 
not a bar to a civil action by the Government, remedial 
in its nature, arising out of the same facts on which the 
criminal proceeding was based has long been settled. 
Stone v. United States, 167 U. S. 178, 188; Mwrphy v. 
United States, 272 U. S. 630, 631, 632. Compare Chan- 
tangco v. Abaroa, 218 U. S. 476,481,482. 

The same principle has been applied in antitrust cases. United 
States v. Warner Bros . Pictures, Inc., et al., 13 F. Supp. 613 
(E. D. Mo., 1936). 

In the Helvering case the Court found (p. 402) that the dif¬ 
ferences in the rules of evidence in civil cases was a further 
reason for holding the doctrine of res judicata inapplicable in a 
subsequent civil suit. Here again appellants concede that “in 
ordinary criminal actions the Government often cannot pro¬ 
duce as much evidence as in a civil suit where a defendant can 
be made to testify” (Br. p. 29). Also in civil actions, the Gov¬ 
ernment may use interrogatories (Rule 33. F. R. C. P.), requests 
to admit (R. 36), and depositions (R. 30, 31). But none of 
these devices for discovery of evidence is available to the Gov¬ 
ernment in a criminal case. Similarly, the Government may 
call hostile witnesses in civil proceedings and examine them as 
if on cross examination (R. 43(b)). 

Chief Judge Stephens in his concurring opinion in the 
Gypsum case summed up the law on this point by saying (51 
F. Supp. 613, 629): 

* * * the evidence in a criminal case may be in¬ 
substantial, as compared with that which might be pro¬ 
duced in a subsequent civil suit on the same cause, by 
reason of the fact that in the criminal case the Govern¬ 
ment has less access to evidence and witnesses, including 
the defendant as a witness, than in a civil suit; that is to 
say, in the civil case, where the Government as plaintiff 
will have the right to call the defendant as a witness and 
to use the processes of discovery of evidence, the Gov¬ 
ernment may be able to prevail notwithstanding the 
failure of its case in the criminal proceeding. * * * 
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Reference will be made to one more distinction between 
criminal and civil procedure which is of significance. In a 
criminal case the defendant generally has a right of appeal; the 
Government is denied that right. No question is raised at the 
moment concerning the policy which denies the Government 
an appeal; yet there can be no question that errors of law do 
occur in criminal cases and that in many cases these may bring 
about an acquittal. It would be a perversion of the principles 
of res judicata to say in such circumstances that the Govern¬ 
ment had had its day in court and that the acquittal had 
settled the points of law and fact involved for all time. Ap¬ 
peal is denied the Government in criminal cases in order 
zealously to protect the accused from unjust punishment; it was 
not intended to give him a defense by way of res judicata 
against subsequent prosecution for civil wrongs. 

These are the differences between civil and criminal pro¬ 
ceedings that support the conclusion that an acquittal, 
whether by jury or by judge, in a criminal case is not res 
judicata in a subsequent civil suit. United States v. United 
States Gypsum Company, supra. And there is, as appellants’ 
counsel conceded, no opinion of any court to the contrary 
(Jt. App. p. 67). There is thus no occasion to consider the 
record of the opinion of the criminal trial justice to determine 
the grounds upon which he acquitted the defendants in Crimi¬ 
nal Action No. 950-47. 

i 

C. Appellants’ contentions are unsound 

| 

1. The criminal trial justice did not hold that the facts charged did not 
constitute a violation of the Sherman Act 

Appellants contend (Br., p. 30) that “the Court held that all 
the facts charged did not amount to a violation of the Sherman 
Act”. Even assuming arguendo that the opinion of the trial 
court is relevant, it shows that he did not consider as proved 
all the facts charged in the indictment. In his opinion (Jtj. 
App. p. 47), we find this paragraph: j 

The facts of the matter are that the defendants, who 
are real estate men, have entered into voluntary asso- 
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ciations for the purpose of bettering the conduct of 
their business, and after entering such associations 
they still continue their individual businesses in full 
competition with each other, * * *. 

The Government attempted to prove that the members of 
the Washington Real Estate Board did not in fact continue 
their business “in full competition with each other.” Indeed, 
paragraph 26 (a) of the indictment (Jt. App. pp. 32-3) spe¬ 
cifically charged that: 

Competition between members of the defendants 
* * * has been eliminated. 

Again, on page 4 of the justice’s opinion (Jt. App., p. 49), it is 
stated: 

* * * where the undisputed facts clearly show 

that the purpose of the agreement was not to regulate, 
obstruct or restrain commerce, but that it was entered 
into with the object of properly and fairly regulating 
the transaction of the business in which the parties to 
the agreement were engaged, such agreement will be 
upheld, in my view, as not within the statute; * * 

On the next page the justice stated: 

It is common knowledge that competition between 
real estate brokers is in fact strong, and success in get¬ 
ting the business depends not upon offering to transact 
for less than the uniform rate but upon the skill and 
facilities possessed for obtaining the highest price for 
the property from the purchasers. 

It is noteworthy that the criminal trial justice in each of 
these quotations refers to “facts.” These facts were most 
earnestly disputed in the criminal case. Paragraph 26 of the 
indictment (Jt. App., pp. 32-3) charged: 

The aforesaid combination and conspiracy • * * 

have had, as intended by the defendants, the following 
effects: 

(a) Competition between members of the defend¬ 
ants in determining fees * * * has been elimi¬ 

nated. 
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(c) The activities and business policies of real es¬ 
tate brokers * * * have been actively and effec¬ 
tively restricted and dominated. 

i 

These differences show that: (1) the criminal trial justice 
did weigh the evidence; (2) he did not assume the truth of all 
the facts charged in arriving at his judgment of acquittal and 
therefore (3) he did not, directly or indirectly, rule on the 
sufficiency of the indictment. It is significant that the word 
“indictment” was not even mentioned in his opinion save to 
announce in the opening sentence that the case before him 
was brought “in the form of an indictment” (Jt. App., p. 46) .j 

There is a further reason, if more are needed, for concluding 
that Judge Curran did not rule upon the sufficiency of the; 
indictment. The only issue that was open for his decision was 
the sufficiency of the evidence to prove the facts charged. The 
motions for judgment of acquittal were made pursuant to 
Rule 29 of the Federal Rules of Criminal Procedure (App.i 
Br., p. 29). So much of that Rule as is pertinent follows: 

(a) * * * The court on motion of a defendant or 
of its own motion shall order the entry of judgment of 
acquittal of one or more offenses charged in the indict¬ 
ment or information after the evidence on either side is 
closed if the evidence is insufficient to sustain a convic¬ 
tion of such offense or offenses. 

It is at once apparent that the only issue which could be 
raised by such a motion is the sufficiency of the evidence.! 
The sufficiency of the indictment to state an offense was not in 
issue. 

In Angel v. Bvllington, 330 U. S. 183, 187 (1947), the Su- | 
preme Court said: I 

I 

For the purposes of res judicata, the significance of j 
what a court says it decides is controlled by the issues that j 
were open for decision. 

The court below also recognized this principle. The court 
stated to counsel for defendant Washington Real Estate Board, j 
during the oral argument on defendants’ motions for summary j 
judgment (Jt. App., p. 64): 
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* * # The issue that you attempted to present to him, 
and which you said he passed upon, was not one that was 
necessary for a criminal judge to pass upon, and there¬ 
fore it was not binding on anybody else, nor binding on 
him as far as that is concerned. 

Defendants were careful not to attack the sufficiency of the 
indictment in their motions for judgment of acquittal in the 
criminal case. On the contrary, they attacked the weight and 
sufficiency of the evidence on the following grounds (Jt. App., 
p. 44): 

The National Association of Real Estate Boards move 
for a judgment of acquittal on the ground that no sub¬ 
stantial evidence has been adduced against the said 
defendant upon which a reasonable mind could infer 
guilt beyond a reasonable doubt. 

The National Association makes the same motion on 
the ground there has been no showing of any violation 
of the Sherman Act. 

And at the opening of the argument on the motion before Judge 
Curran, counsel for the defendant National Association of Real 
Estate Boards emphasized that his (Jt. App., pp. 44 - 4 5) 

* * * prime purpose in this motion at this time is found 
in the first paragraph of that motion. * * * 

The first paragraph related, of course, solely to the degree of 
proof. As the argument progressed, counsel for the defendant 
National Association of Real Estate Boards carefully abstained 
from contending that the indictment was insufficient. 

In oral argument in the court below, in support of the motion 
for summary judgment, counsel for the defendant Washington 
Real Estate Board and its members said that his position was 
that (Jt. App. p. 58): 

* * * the evidence did not prove the commission of a 

public offense, * * * [See also Jt. App., p. 68]. 

Not until they reached this Court did appellants admit 
their position to be that the criminal trial justice had held 
that “the facts charged did not amount to a violation of the 
Sherman Act” (Petition for Allowance of Special Appeal, p. 3; 
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see also Br., p. 30). Instead of making an election between test¬ 
ing the indictment and testing the sufficiency of the evidence 
appellants would now like to eat their cake and have it too. 
The reason for this stratagem is obvious. If the appellants had 
filed a motion to dismiss the indictment, and if it had been 
granted, the Government would have had the right of appeal; 

2. Appellants' assumption that a ruling on their motions in the nature of 
demurrers to the evidence did not require consideration of the evidence 
is unsound 

I 

Appellants have contended (Br. pp. 34-35) that a ruling in 
the nature of a demurrer to the evidence is not open to the 
objection that more evidence may be adduced in the civil cas6 
than had been adduced in the criminal case. The theory of 
this assertion apparently is that a demurrer to the evidence 
is in effect a demurrer to the indictment because, appellants 
assert, it assumes as true all facts that have been charged in the 
indictment. Appellee believes that this is erroneous. 

The common law demurrer to the evidence was a device 
used to control the discretion of the jury. Its purpose was to 
test the legal sufficiency of the evidence adduced to prove the 
facts alleged; its purpose was not to determine the sufficiency 
as a matter of law of the facts set forth in the complaint. This 
was the function of the demurrer to the complaint. In Galloway 
v. United States, 319 U. S. 372, 399 (1943), Mr. Justice Black 
in describing the demurrer to evidence said: 

i 

The principal method by which judges prevented 
cases from going to the jury in the Seventeenth and 
Eighteenth Centuries was by the demurrer to the; 
evidence, under which the defendant at the end of! 
the trial admitted all facts shown by the plaintiff as 
well as all inferences which might be drawn from the 
facts, and asked for a ruling of the Court on the “law 
of the case.” See for example Wright v. Pindar, (1647) 
Aleyn 18, and Pawling v. United States, 4 Cranch 219. 
This practice fell into disuse in England in 1793, Gibson 
v. Hunter, 2 H. Bl. 187, and in the United States federal j 
courts in 1826, Fowle v. Alexandria, 11 Wheat. 320. 


I 
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This statement of the nature and function of the common law 
demurrer to the evidence is in accord with other authorities. 
Slocum v. New York Life Insurance Company, 228 U. S. 364, 
389, 400 (1913); Freeman Judgments (5th ed. 1925) sec. 742; 
Cyclopedia of Federal Procedure, Sec. 4376; J. B. McBain, 
Triad Practice; Directed Verdicts; Federal Rule, Note 31 Cal. 
L. R. 454 (1943), cf. Tatcher v. United States, 107 F. 2d 316 
(C.C.A.3,1939). 

Mr. Justice Black’s definition is also in substantial accord 
with that quoted by Chief Judge Stephens in his concurring 
opinion in the Gypsum case (51 F. Supp. 613, 629): 

* * * is defined by the best text writers to be a pro- I 

ceeding by which the court in which the action is de¬ 
pending is called upon to decide what the law is upon 
the facts shown in evidence, and it is regarded in gen¬ 
eral as analogous to a demurrer upon the facts alleged 
in the pleading. When a party wishes to withdraw 
from the jury the application of the law to the facts, 
he may, by consent of the court, demur in law upon the 
evidence, the effect of which is to take from the jury 
and refer to the court the application of the law to the 
facts, and thus the evidence is made a part of the record, 
and is considered by the court as in the case of a special 
verdict. * # * , 

Chief Judge Stephens goes on to state (51 F. Supp. 613, 629): 

# # * A disposition upon such a theory of a motion 

for directed verdict in a criminal case is a basis for a 
bar under the doctrine of res judicata to the prosecution 
of a subsequent civil suit on the same cause between 
the same parties. United States v. Salen, supra. Since 
such a disposition is made upon the assumption that all 
of the facts charged are true it involves no question of 
degree of proof or of availabilty of witnesses or of evi¬ 
dence and is a determination of the case upon the merits 
upon a pure question of law. 
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Appellee respectfully submits that a disposition of a motion 
for judgment of acquittal in the nature of a demurrer to the 
evidence is not made upon the assumption that all the facts 
charged are true. It is made upon the assumption that all 
the evidence adduced is true, and that all legitimate inferences 
therefrom have been made. It is true, as is stated in the 
quotation from the concurring opinion in the Gypsum case, 
that a demurrer to the evidence is regarded as analogous to 
a demurrer upon the facts alleged in the pleadings. It is 
analogous in that on a demurrer to the evidence all the evidence 
introduced by the plaintiff is taken as true and in a demurrer 
to the complaint all the facts well pleaded therein are taken 
as true. This, of course, is not to say that in a demurrer to 
the evidence all the facts charged are taken as true. Since 
the argument that a disposition upon a demurrer to the evi¬ 
dence is res judicata in a subsequent civil suit depends upon 
the assumption that all the facts charged are taken as true, 
when that assumption is shown to be erroneous, the whole 
argument must fall. 

A motion in the nature of a demurrer to the evidence assumes 
only that the Government’s evidence and fair inferences derived 
therefrom are true. For that reason in addition to those pointed 
out in Parts IIA and II B above, it cannot be used as the basis 
for the application of the doctrine of res judicata in a subse¬ 
quent civil suit. This is because, as we have shown in Point' 
13 B above (pp. 22-5), in a subsequent civil suit, the Govern-! 
ment will have an opportunity to obtain and to introduce more 
evidence of a different character. This results from the more 
liberal rules both of discovery and of evidence inherent in civil 
as distinguished from criminal procedure, as pointed out in Hel- 
vering v. Mitchell, supra, and by Chief Judge Stephens in the 
Gypsum case. 
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Conclusion 

It is respectfully urged that this Honorable Court has no 
jurisdiction of this appeal and that the judgment of acquittal in 
Criminal Action No. 950-47 is not res judicata in this case for 
the reasons stated. This Honorable Court should dismiss this 
special appeal cm* affirm the order of the district court dismissing 
the defendants’ motions for summary judgment. 

Respectfully submitted. 

Herbert A. Bergson, 
Assistant Attorney General. 
Victor H. Kramer, 
Herbert N. Maletz, 

C. Heyward Belser, 

Attorneys. 

February 9, 1949. 
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United States of America, Appellee. j 
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Special Appeal from the United States District Court for 

the District of Columbia. 
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REPLY BRIEF OF APPELLANTS. 
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—. i . 

SUPPLEMENT TO STATEMENT OF THE CASE, j 

. i 

On February 17, 1949 this Honorable Court denied Apj- 
pellee’s motion to dismiss this appeal. j 

i 

COMMENT UPON BRIEF FOR APPELLEE. 

This reply brief will deal with several questions sug-j 
gested by the Brief for Appellee. 

i 

l 

Jurisdiction. 

On pages 11 and 12 of its brief, Appellee urges United 
States Alkali Export Assn. v. United States, 325 U. S. 196 
(1945) as a “re-affirmation” of United States v. California 
Cooperative Canneries, 279 U. S. 553 (1929). Appellee re¬ 
lies upon a quoted passage that sole appellate jurisdiction 
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lies in the Supreme Court. Appellee overlooks the fact 
that that case was brought in the Southern District of New 
York, where no equivalent of Sec. 17-101 of the D. C. Code 
(1940) is applicable. There is no question that sole appel¬ 
late jurisdiction is in the Supreme Court from the orders 
of the District Court for the Southern District of New York. 
Appellees ignore the real significance of the Alkali decision. 
There the Supreme Court relied upon a jurisdictional stat¬ 
ute other than the Expediting Act (15 U. S. C. A. §§ 28-9) 
to review an interlocutory order, which is what this Court 
is doing. If, as the dictum in the Canneries case suggests, 
there really were some vague “ spirit ” of the Expediting 
Act which says “no delay in order to review interlocutory 
appeals, no matter how desirable ”, the Alkali case would be 
in direct conflict with it. The Alkali and Canneries cases 
are, therefore, inconsistent. 

On page 18 of Appellee’s brief, it is urged that “the 
powers of the Federal courts in the District of Columbia 
are to be regarded generally as uniform with those of the 
rest of the country ...” This statement, on its face, is 
incorrect. Federal Courts in the District of Columbia try 
divorce actions and other civil suits between citizens of the 
same state, have probate and lunacy jurisdiction, and in 
short, have the unlimited jurisdiction of state courts, not 
merely the limited jurisdiction granted the other Federal 
Courts by the Constitution. The D. C. Code and new Title 
28 U. S. Code (P. L. 773,80th Cong.) must live side by side. 
This Appellee practically concedes by pointing out that Sec. 
17-101 of the D. C. Code (1940) was not among the sections 
listed as repealed in the table in Sec. 39 of Public Law 773, 
although, it might be added, some sections of the D. C. Code 
were listed as repealed. That such list of repealed sections 
was intended to be exclusive is indicated by the following 
passage from House Report No. 308, 80th Cong., 1st Sess., 
relative to the bill which became Public Law 773: 

“Section 35 and 36 [later re-numbered] provide for 
specific repeal of all laws incorporated in the revision 
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and other superseded and obsolete provisions relating 
to the courts. The schedule was carefully checked and 
rechecked many times. This method of specific repeal 
will relieve the courts of the burdensome task of ferret - 
ing out implied repeals.” (Emphasis added) 

In order to sustain its point, Appellee still would impose 
this -burden on the Court in this case. ! 

I 

j 

The Merits. 

i 

On pages 21 and 22 of its brief, Appellee cites cases on 
the proposition that rules of estoppel cannot be used as a 
defense in the Sherman Act suit These cases, however, do 
not refer to the kind of “estoppel” which is more properly 
described as res judicata based upon one of the issues de¬ 
termined in, rather than the final judgment in a case. Ap¬ 
pellee concedes, moreover, in the second paragraph on page 
22 that the doctrine of res judicata does apply in Sherman 
Act cases. j 

On page 25 of Appellee’s brief, it is urged that the fact 
the Government has no appeal from a criminal case should 
make res judicata inapplicable in the instant case. Appel¬ 
lants pointed out on page 28 of their brief that the absence 
of a right of appeal has no such effect. Johnson Co. vi 
Wharton, 152 U. S. 252 (1894). In view of this Court’s 
ruling in United States v. Waters, IT. S- Ct. of Appeals, D. Ci 
No. 9657, decided November 8, 1948, it might be suggested 
that the Government had the right to an appeal in the in-l 
stant case. 

On pages 20 and 24 of its -brief, Appellee urges the lesser, 
ability of the Government to obtain evidence in a criminal, 
case as a reason against applying res judicata. That this; 
argument is but a makeweight is indicated by the fact that . 
Appellee concedes on page 22 of its brief that a judgment j 
against the defendant in a criminal case would be res judi -! 
caia in a civil proceeding. Since the defendant in a crimi¬ 
nal case is also less able to obtain discovery (compare Fed¬ 
eral Rule Civil Procedure 33 and 36 with Federal Rule 
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Criminal Procedure 16) the difficulty in obtaining evidence 
could have no bearing on whether res judicata, applies. Ap¬ 
pellants feel that the inability of the Government to call an 
individual defendant as a witness likewise has no bearing 
on the question. Inasmuch as there were no individual de¬ 
fendants in the instant criminal proceeding, this issue is not 
before this court. With respect both to this latter argu¬ 
ment and the absence of a right of appeal by the Govern¬ 
ment in many criminal cases, appellants urge that this court 
decide this case on its particular facts and not fall into 
the error of the majority of the District Court in the United 
States v. U. S. Gypsum Co., 51 F. Sup. 613 (D. C. D. C. 
1943), which applied a general rule without regard to the 
particular facts of the case before it. 

The contention in the middle of page 27 of appellee’s 
brief, that no issue of law was before the trial court is not 
consistent with this court’s ruling in United States v. 
Waters, supra. In that case this court treated a motion for 
judgment of acquittal as a motion raising the legal suffi¬ 
ciency of the indictment to charge an offense. 

On pages 29 to 31 of the appellee’s brief the Government 
discusses the nature of a demurrer to the evidence. With¬ 
out conceding that appellee’s definition of a demurrer to the 
evidence is the correct one, it is submitted that even under 
such definition the ruling made by the trial judge was one of 
law and not of fact so that the rule against res judicata in 
jury cases is inapplicable. Appellee quotes Mr. Justice 
Black on page 29 to the effect that the ruling asked of the 
Court is on the “law of the case.” Most significant is what 
appellee urges in the last paragraph on page 31: 

“A motion in the nature of a demurrer to the evidence 
assumes only that the Government’s evidence and fair 
inferences derived therefrom are true.” 

Assuming this definition for the purpose of argument, it is 
submitted that no question as to proof beyond a reasonable 
doubt is raised. Appellee seeks to remedy this defect in 
its argument by urging that more and better evidence can 
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be obtained at a later civil trial. As has been pointed out 
above, that is not the true test of the application of the rule 
of res judicata between a prior criminal case and a subse¬ 
quent civil action. j 

In conclusion it might be pointed out that appellee’s brief 
does not go to the heart of the question presented to this 
court. Res judicata applies as to any issue of law or fact 
which may be determined to have been decided by exanjii- 
nation of the record. An examination of the record in 
Criminal No. 950-47 indicates that the trial court made a 
ruling as to an issue of law, which issue is identical with the 
issue presented in the instant civil action, and which if again 
determined in an identical way would require the trial court 
to enter judgment for the defendants. Regardless of what 
else the trial court did in Criminal No. 950-47, the parties 
are bound by the issue of law determined between them, and 
that determination cannot be impeached in the present 
action. | 

Respectfully submitted, I 

Roger J. Whiteford, 

John J. Wilson, 

Jo V. Morgan, Jr., 

Attorneys for Appellants Na¬ 
tional Association of Real 
Estate Boards and Herbert 
U. Nelson. j 

William E. Leahy, j 

William J. Hughes, Jr., 

Ben Ivan Melniooff, 

Attorneys for Appellant Wash¬ 
ington Real Estate Board 
and individual Appellants j 
other than Herbert U. Nelson 
and J. Hawley Smith. 

Walter M. Bastian, 

A. K. Shipe, 

Attorneys for Appellant J. 
Hawley Smith. 

May 13,1949. 
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